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Places, like people, have personalities. They also have 
careers. ‘The site of the Supreme Court Building in 
Washington is as rich in historical interest as it is now 
radiant in architectural symmetry. Its colorful career 
falls into nine contrasting periods. 


I 
BEFORE 1790 CAME CENTURIES OF SERENITY 


Let us begin with Capitol Hill as it was in 1550 and 
as it had been for centuries before that. No human being 
other than an occasional Indian had seen “The Hill,” 
much less visited its crest at sundown and from there 
watched the sun set across the still waters and the blue 
ridge to the west. The hilltop was covered with oak 
trees. The marshy land below it was filled with syca- 
mores, silver poplars and alders. From the north, a 
nameless brook wound its way through the woods and 
westerly to the river. ‘To the south another brook 
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bubbled from a spring. The tourists of that day were 
the deer, the bears, the raccoons and the wild turkeys. 
The permanent residents were the grey squirrels—prede- 
cessors of those that today enjoy their prescriptive rights 
to the hollow tree trunks on the Capitol Plaza. “The 
Hill” of that day was known only to the animals, to the 
Indians and to God. It was a quiet place that lent itself 
to inspiration. 

By 1650 a trail had been blazed from the settlements 
in the north to the Indian Village near the falls of the 
Potomac. Captain John Smith and others, paddling up 
from the south, had reached those falls by canoe. Lord 
Baltimore had claimed the area under a proprietary grant 
from Charles I of England. It was all in a province 
named Maryland, in honor of Queen Henrietta Maria. 


In another hundred years commerce had begun to flow 
from the trading center at Bladensburg to Georgetown 
and thence to Alexandria. Title to the land was vested 
in private ownership. Some of the properties were 
known as manors. They produced tobacco and corn. 
Before 1790 the manor which included “The Hill” had 
been inherited by Daniel Carroll of Duddington. It ex- 
tended approximately from what today is L Street on the 
north of the Capitol to N Street on the south, between 
Third Street on the west, and Third Street on the east.’ 
The brook that flowed from the north across the foot of 
the hill had been named Goose Creek. Later it was to 
be renamed Tiber Creek and flow into the canal where 


1 Within that area, the Duddington mansion house was completed in about 
1797. For more than a century it was to stand between First and Second 
Streets, S. E., near E Street. The neighborhood became known as Carroll 
Springs. Its location is roughly indicated now by that of Carroll Street, which 
extends one block, from First to Second Street, S. E., between Streets C and 
D. The house at the southeast corner of First and C Streets is still marked 
Duddington Place. A later development was that of the Carroll Row Houses, 
on the site of the Congressional Library. Their presence is not now _com- 
memorated unless it be in the name of the Carroll Arms Hotel on First Street, 
N. E., several blocks to the north. At the south end of the Carroll property 
and reaching to the Anacostia River, there was developed a sparsely settled 
area called Carrollsburg. Its name survives at Carrollsburg Place, which ex- 
tends from M Street to N Street, S. W., in the block just west of South Capitol 
Street. 
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now we see Constitution Avenue. The brook that bub- 
bled down to the Anacostia River had been named St. 
James Creek. Later it was destined to be the St. James 
Canal. “The Hill” was in the very center of this Carroll 
property. It was known as Jenkins Hill and no one 
dreamed that it might become a point of interest to the 
world. 


II 


1790-1815 BROUGHT THE DisTRICT OF COLUMBIA 
TO “THE HILL” 


Late in 1788 the new Constitution for the United 
States of America gave the world a new guaranty of 
freedom. In it was Article I, § 8, pregnant with destiny 
for “The Hill.” That clause gave Congress power to “ex- 
ercise exclusive Legislation . . . over such District (not 
exceeding ten miles square) as may, by Cession of par- 
ticular States, and the Acceptance of Congress, become 
the Seat of the Government of the United States... .” 
In 1790, such a District, ten miles square, centered around 
“The Hill,” was recommended by President Washington 
and his adviser, Major Charles Pierre L’Enfant, as the 
seat of that new Government. Promptly Maryland, Vir- 
ginia and the Congress concurred. The hand of history 
wrote fast. In 1791 a cornerstone of the District was laid 
in what is now Alexandria, Virginia. The diagonal axis 
of the square extending due north located about one-third 
of the District west of the Potomac in Virginia and two- 
thirds of it east of the Potomac in Maryland. The Presi- 
dent named three Commissioners for its government. 
They were David Stuart of Virginia, Daniel Carroll of 
Maryland and Thomas Johnson, also of Maryland. Car- 
roll had been a member of the Constitutional Convention 
of 1787. He was not, however, the Daniel Carroll of 
Duddington who owned Jenkins Hill. Thomas Johnson 
had been a member of the Continental Congress and the 
first Governor of Maryland. Later he was to sit as an 
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Associate Justice on the Supreme Court of the United 
States. 

In 1791 they named this District of Destiny the “Ter- 
ritory of Columbia” and that part of the District which 
lay west of the Potomac soon was ceded back to Virginia. 
The remaining two-thirds is the “District of Columbia” 
as we know it today. The Commissioners required a 
small area within the District to be laid out in streets and 
squares. They named that area the “City of Washing- 
ton.” Its streets, running due east and west, were to be 
lettered alphabetically, in two series, to the north and 
south from the Capitol Grounds. Similarly, those run- 
ning due north and south were to be numbered consecu- 
tively, in two series, to the east and west from the same 
point. Major L’Enfant located the site for the Nation’s 
Capitol on Jenkins Hill. On the same map he located 
First Street, N. E. Likewise he identified, as Square No. 
728, the area on First Street extending north from East 
Capitol Street to A Street. The adjoining triangular 
plot extending to the north, from A Street to Maryland 
Avenue, he numbered 727.’ This land was soon to be ap- 
praised at six cents per front foot. 

In 1793, with elaborate Masonic ceremony, the corner- 
stone of the northern section of the Capitol Building was 
laid on Capitol Hill. The Capitol resembled but little 
the structure we know today. It had no dome. It had 
neither of its present wings. It consisted of the two 
rectangular structures that today constitute the elements 
immediately north and south of the dome. Congress and 
the Supreme Court met in those buildings. There Jef- 
ferson and Madison were each twice inaugurated as 
President. 


Residences sprang up in the neighborhood. Then, 


2“A” Street then opened directly into First Street. Its north side followed 
the line now marked by the north wall of the north wing of the Supreme Court 
Building. Its south side followed a line which now would pass through that 
wing between its fourth and fifth windows from the north. 
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during Madison’s second term, came the war of 1812. On 
August 24, 1814, the British invaded Washington. 
Marching from Bladensburg down what is now Mary- 
land Avenue, they met little opposition. It is said, how- 
ever, that, as they reached Second Street, at least one shot 
was fired at them. It killed the British General’s horse 
and, in retaliation, the house from which the shot had 
come was burned by the invaders. They also seriously 
damaged with fire both of the buildings that constituted 
the Capitol. 


III 


1815-1819 PRODUCED THE BRICK CAPITOL 


The British withdrew as suddenly as they had come. 
The Government of the United States returned to Wash- 
ington. The President and Mrs. Madison moved into 
the Octagon House at 18th Street and New York Avenue, 
N. W. The Thirteenth Congress convened, on Septem- 
ber 19, 1814, in special session, at Blodgett’s “Great Ho- 
tel” at Seventh and Eighth Streets between E and F. 
Streets, N. W. September 21 the House of Representa- 
tives defeated, 54 to 83, a proposal to remove the seat 
of Government from the District. Somewhat later the 
Senate took similar action. The immediate need being 
for a temporary Capitol Building, Fate led the way to 
the vacant southeast corner of First and A Streets, N. E., 
where there bloomed a flower garden. To the east of it 
was Walker’s (or Tunnicliffe’s) Hotel. Anxious to retain 
the seat of Government in Washington, a group of citizens 
promptly raised, by private subcription, $25,000. This 
proved to be enough to buy this corner and to build there 
a temporary Capitol.’ 


3 The largest subscriber was Daniel Carroll of Duddington. The next larg- 
est was Thomas Law. Like Carroll, he was a substantial property owner. 
He also was a brother of Lord Ellenborough, Lord Chief Justice of the King’s 
Bench of England. 1 Bryan, A History oF THE NATIONAL Capita (1914) ; 
Busey, Pictures oF THE City oF WASHINGTON IN THE Past 129 (1898). 
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July 4, 1815, its cornerstone was laid. The structure 
rose to three stories. The Senate Chamber was on the 
ground floor. The Hall of the House of Representatives 
was on the floor above. Congress approved the building 
and occupied it, paying for its use $1,650 a year which 
represented six per cent on the investment, plus $150 
for insurance. Congress paid $5,000 more for fur- 
nishings, including the later famous red leather chairs for 
the Senators. December 4, 1815, the Fourteenth Con- 
gress met briefly at Blodgett’s Hotel but, by December 
13, both Houses of Congress were in the new “Brick 
Capitol.” Vice President Elbridge Gerry of Massachu- 
setts having passed away, the presiding officer of the 
Senate was its President Pro Tempore, Senator John 
Gaillard of South Carolina. The Speaker of the House 
was Henry Clay of Kentucky. The Fifteenth Congress, 
throughout its life, also met in the Brick Capitol, ad- 
journing sine die March 3, 1819. The presiding officer 
of the Senate for that session was Vice President Daniel 
D. Tompkins of New York. The Speaker of the House 
again was Henry Clay of Kentucky.* 


In December, 1819, the Sixteenth Congress convened 
in the newly rebuilt and permanent Capitol Building on 
the crest of “The Hill.” Its reconstruction had been 
made possible by a $500,000 loan to the Government from 
the Washington banks. The Supreme Court preceded 
Congress in its return to the permanent Capitol. There 
the Court met in the semi-circular room on the ground 
floor under the Senate Chamber. 


The most unique incident that had occurred in the 


4In the Brick Capitol during these two Congresses were heard many leaders 
of their day. Among these were Senator Rufus King, of New York, later an 
unsuccessful candidate for President of the United States; Representative 
Philip P. Barbour, of Virginia, later a Justice of the Supreme Court; John 
C. Calhoun, of South Carolina, later Vice President of the United States; Wil- 
liam Henry Harrison, of Ohio, later President of the United States; John 
McLean, of Ohio, later a Justice of the Supreme Court; John Randolph, of 
Virginia, later a Senator from that state; John Tyler, of Virginia, later Presi- 
dent of the United States; and Daniel Webster, then representing New Hamp- 
shire but later to become Secretary of State and a Senator from Massachusetts. 
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Brick Capitol, while Congress occupied it, was connected 
with the inauguration of President Monroe and Vice 
President Tompkins, March 4, 1817. The advance ar- 
rangements for the ceremony conformed largely to pre- 
vious custom, except that, instead of holding the cere- 
mony in the small Senate Chamber, the plan was to move 
the red leather Senate chairs into the Hall of the House 
of Representatives. However, the Speaker of the House 
had not been consulted and, when confronted with the 
plan, Henry Clay objected, particularly to the presence 
of the Senate chairs in the House of Representatives. 
The arrangements were quickly changed. Vice Presi- 
dent Tompkins was inducted into office in the Senate 
Chamber and there made his response, but President- 
elect Monroe was taken out-of-doors to a temporary 
portico which had been erected on First Street, directly 
in front of the building. There in the presence of the 
general public, the oath of office was administered to him 
by Chief Justice Marshall. There the President delivered 
his inaugural address and thus set the precedent for public 
inaugurals.* 


5 An echo of this was heard in the Senate 20 years later, preceding the in- 
auguration of President Van Buren. Clay was then a Senator and inquired 
why it was that the Senate, rather than the House of Representatives, had 
“the exclusive care” of administering the Presidential oath. He recalled the 
incident at the Old Brick Capitol, in 1817, and furnished what is probably our 
most authentic account of it. His colloquy of February 28, 1837, is reported in 
Vol. 13, Pt. 1, of Gates AND SEATON’s REGISTER OF DEBATES IN CONGRESS, 
24th Cong., 2d Sess. at 992, as follows: 


“THE PRESIDENT pro tem. presented a letter from the President-elect of 
the United States, informing the Senate that he would be ready to take the 
usual oath of office on Saturday, March 4, at 12 o’clock, noon, at such place 
and in such manner as the Senate might designate. 


“Mr. Grunpy [of Tennessee] offered a resolution for the appointment 
of a committee of arrangements, to make the requisite preparations for 
administering the oath to the President-elect of the United States. 

“Mr. Cray [of Kentucky] said he would like to inquire whether prece- 
dents had been examined on this subject. He was aware that the Senate 
had always had a peculiar agency in this business; but he was not aware 
why the Senate should act upon it any more than the House, or why it 
was not a joint concern. He remembered that, on the first election of Mr. 
Monroe, the committee of the Senate applied to him, as Speaker of the 
House, for the use of the chamber of the House; and he had told them 
that he would put the chamber in order for the use of the Senate, but the 
control of it he did not feel authorized to surrender. They wished also 
to bring in the fine red chairs of the Senate, but he told them it could not 
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IV 


1819-1824 BROUGHT THE CIRCUIT COURT FOR THE 
DISTRICT OF COLUMBIA 


When Congress returned to the permanent Capitol, it 
crowded out the Circuit Court for the District of Colum- 
bia. That court, in turn, was alloted space vacated in 
the Brick Capitol. There it met from 1819 to 1824. 
Pressure from the local bar induced it to move downtown 
to Judiciary Square where it occupied space in the new 
City Hall at the head of what is now John Marshall 
Place. 


V 


FROM ABOUT 1824 To 1861 THE SITE WAS USED FOR 
A LODGING HOUSE, INCLUDING AN OCCUPANCY 
BY JOHN C. CALHOUN—1849-1850 


Some time after the Old Brick Capitol ceased to be 
used by the Circuit Court, it was converted into a lodging 


house. In 1841 we find H. V. Hill advertising furnished 
rooms for rent. Several members of Congress lived 
there.° It housed two clubs for young men. Its most 
prominent tenant was Senator John C. Calhoun from 
South Carolina. Formerly Secretary of War, Secretary 
of State and twice Vice President, he was completing 40 


be done; the plain democratic chairs of the House were more becoming. 
The consequence was, that Mr. Monroe, instead of taking the oath within 
doors, took it outside, in the open air, in front of the Capitol. Mr. C. men- 
tioned this for the purpose of making the inquiry, what was the practice. 
and on what it was founded, and why the Senate had the exclusive care of 
administering the oath. 


“Mr. Grunpy said the committee had found no authority but several 
precedents, which were in strict accordance with the proposition now _pro- 
posed to be made. He did not recollect any instance in which the House 
had participated in it; and, in fact, the House, as such, had no existence, 
their term having expired on the preceding day. The committee had ex- 
amined three cases of more modern date, and had found nothing in opposi- 
tion to the practice proposed. If the committee could not get into the 
House, they could go out of doors. 

“The resolution was adopted, and the Chair was authorized to appoint 
the above-named committee of three members.” 


6 Representatives William H. Brockenborough of Florida, Reuben Chapman 
of Alabama, Joseph A. Woodward of South Carolina, and Isaac E. Morse of 
Louisiana are among those reported to have lived there in the 1840's. 
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years of public service. There Senator Calhoun lived, 
largely alone, from 1849 until his death at the age of 68, 
on Sunday, March 31, 1850. It was there that his politi- 
cal opponent, but personal friend, Senator Daniel Web- 
ster of Massachusetts, came to cheer him during his final 
days. 


VI 


FROM 1861 TO 1868 THE SITE WAS OCCUPIED BY 
THE CAPITOL PRISON 


After an interval, during part of which the building 
was used as a public school, the site at First and A Streets, 
N. E., passed into the sixth period of its career. In the 
spring of 1861, the Old Brick Capitol was converted into 
a Federal Military Prison. It was known as the Capitol 
Prison. A high wall was built around the prison yard 
on the east. The prison was used for “state prisoners” 
rather than for violators of military discipline. During 
its first four months only 15 prisoners were sent there. 
Soon, however, arrests became so numerous that two 
houses in the adjoining block to the south were used to 
house the overflow. At one time, 1,004 prisoners are 
said to have been crowded in. Among its notorious in- 
mates were the Confederate spies, Rose Greenhow and 
Belle Boyd. Captain Henry Wirz, former Commandant 
of the Andersonville Confederate Military Prison, was 
another. He was hanged in the prison yard November 
10, 1865, and at least three others are said to have been 
executed there. 


Vil 


FROM ABOUT 1867 TO 1921 THE SITE AGAIN BECAME 
RESIDENTIAL. IT INCLUDED THE RESIDENCE OF 
JUSTICE FIELD FROM 1869 To 1899 


In May, 1867, the Old Brick Capitol property and its 
grounds were sold for $20,000 to George T. Brown, Ser- 
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geant-at-Arms of the Senate. With financial aid from 
Senator Lyman Trumbull of Illinois, he remodeled and 
converted the building into three large row houses. They 
were four stories high and faced First Street on the south- 
east corner of the A Street intersection. Known as Trum- 
bull Row, numbers 21, 23 and 25, they provided conven- 
ient and desirable living quarters. 


The most famous occupant of these houses was Justice 
Stephen J. Field of the Supreme Court of the United 
States. Appointed to that Court in 1863, he spent much 
time on the Pacific Coast in performance of his duties as 
a Circuit Justice. However, in 1870 or 1871, he estab- 
lished his residence in Trumbull Row. He occupied the 
house at the southerly end of the row which had been 
acquired by one or more of his brothers, Cyrus, David 
Dudley and Henry.’ He built an addition to it and pro- 
vided a large reception room on the first floor. His 
library of 3,000 volumes was on the second floor. There 
he followed a tireless schedule that began at seven o’clock 


each morning. At the age of 82 he died there on Sunday, 
April 9, 1899. This was nearly two years after he had 
submitted his resignation from the Court to take effect 
December 1, 1897, closing the longest term of office ever 
served on that Court—34 years, 8 months and 20 days.* 


Vill 


FroM 1921 To 1928 THE SITE WAS THE HEADQUARTERS 
OF THE NATIONAL WOMAN’S PARTY 


Mrs. Alva Belmont (Mrs. Oliver Hazard Perry Bel- 
mont), having acquired the Old Brick Capitol property, 


7 Cyrus W. Field was the projector of the first Atlantic Cable. David Dudley 
Field was the author of the Code of Civil Procedure adopted by New York 
and followed by many western states. For many years the four brothers met 
annually with Justice Field at this house to celebrate the birthday of David 
Dudley Field on February 13. 

8 There also once stood in this block an historic home on East Capitol Street 
occupied by Captain William Easby, a veteran of the Battle of Bladensburg in 
1814. It was built in 1750 by Daniel Carroll and came into the ownership of 
the Easby family in about 1824. 
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presented it to the National Woman’s Party as a perma- 
nent headquarters for their crusade for equal rights for 
women. Known as No. 21 First Street, N. E., it was 
cherished by that organization not only as a headquarters 
but as an historical shrine. ‘They embellished the 
grounds with a garden. When, in 1928, this site was se- 
lected for the Supreme Court Building, the National 
Woman's Party opposed the selection because it meant 
the removal of their historic building. The Senate 
adopted a resolution favoring the retention of their build- 
ing and the abandonment of the proposal to build the 
Supreme Court Building there. However, Case No. 1911 
in the Supreme Court of the District of Columbia re- 
sulted in the condemnation of the property and an award 
to the National Woman’s Party of substantially $300,000 
as just compensation for the taking of it.” The Party 
thereupon moved to its present headquarters in the his- 
toric mansion on the northwest corner of Constitution 
Avenue (old B Street) and Second Street, N. E. 


IX 


SINCE 1928 THE SITE HAS BEEN SET ASIDE FOR THE 
SUPREME COURT OF THE UNITED STATES 


Completed in 1935 the Supreme Court Building, de- 
signed by Cass Gilbert, Sr., Cass Gilbert, Jr., and John R. 
Rockart, stands where First and A Streets formerly met. 
The site is now known as Number One First Street, N. E. 
The Supreme Court Building provides a fitting climax. 
Magnificent in design, its central element reflects the 
proportions of the Parthenon of Athens. Significant as 
a symbol of the independence of the judiciary, it honors 
an historic spot. Inspirational in its message of “Equal 
Justice Under Law,” it expresses in fitting form the Faith 
of our Fathers. 


® The parcel acquired from the National Woman’s Party was the largest one 
in the site. The condemnation awards for the entire site came to $1,768,141. 





THE GEORGE WASHINGTON LAW REVIEW 


PRINCIPAL REFERENCES 


Washington—A Not Too Serious History—by George Rothwell Brown (1930). 

Pictures of the City of Washington in the Past—by Samuel C. Busey (1898). 

The ~~ Architecture, Art and History—by George C. Hazel- 
ton, Jr. (1902). 

A History of the National Capital—by W. B. Bryan, Vols. I and II (1914). 

John C. Calhoun—by Margaret L. Coit (1950). 

Stephen J. Field, Craftsman of the Law—by Carl B. Swisher (1930). 


Proctor’s Washington—by John Clagett Proctor (1949). 

Captains and Mariners of Early Maryland—by Raphael Semmes (1937). 

Equal Rights, Vol. XIV, pp. 153, 157, 163, 231, 371 (1928). 

Final Report of the United States Supreme Court Building Commission, S. Doc. 
No. 88 (76th Cong., Ist Sess. (1939) ). 


In Civil War days, John Hitz, the first Swiss Consul-General to the United 
States, and great grandfather of Justice Harold Hitz Burton and of J. Edgar 
Hoover, Director of the Federal Bureau of Investigation, maintained his 
home and his consulate at 29 A Street, S. E., within what is now the Capitol 
Plaza, opposite the Congressional Library. At his death in 1864 President Lin- 
= and Secretary of State Seward attended his funeral services at that resi- 

ence. 








LAW AND THE MORALITY OF 
ADMINISTRATION 


NATHAN D. GRUNDSTEIN * 


To inquire into the morality of administration is to 
inquire into the quality of the received ideals and taught 
traditions respecting the ends of administration and their 
effect upon the exercise and organization of administra- 
tive power.’ An older and once dominant administrative 
theory preferred not to bring its morality out in the open. 
It severely delimited its interests in the name of science, 
conceived of as neutral and autonomous, and either put 
‘““ends to one side’”’ or assumed that they were constants.” 
Contemporary administrative theory, however, is con- 
cerned with the correspondence between administration 
and society. ‘Theory today looks at the interaction of 
administration with its societal environment. This focus 
of theory upon administration and society had heightened 
interest in the conscious elaboration of the ends of admin- 
istration. The cry of corruption, following hard upon 
the disclosure that some administrators had succumbed to 
the salesmanship tactics of business, made an exposition 
of the morality of administration a tactical necessity. But 
even before this development, theory in public admini- 
stration was on its way to making the teleological aspects 
of administrative behavior its central concern.* 

The call for identification of the ideas behind modern 
administration has been timely met by the publication of 
Morality and Administration in Democratic Govern- 

* Co-editor with J. Forrester Davison of CAsEs AND READINGS ON ADMINIS- 
TRATIVE Law (1952). Associate Professor, Public Law and Public Administra- 
tion, Wayne University. 

= . morals: a word, be it remembered, that stands both for a morality 
as a practical socio-cultural fact in respect to matters of right and wrong, good 
and evil, and for theories about the ends, standards, principles according to 
which the actual state of affairs is to be surveyed and judged.” Dewey, 
RECONSTRUCTION IN PuHiLosopHy 19-20 (Mentor ed. 1950). 

27 — of a Decade in Administrative Values, 11 Pus. ApMin. Rev. 


3 Sayre, ibid.; Bernstein, The Scope of Public Administration, 5 Wrst Pot. 
Q. 124 (1952). 


[ 265 ] 
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ment.’ If we put the “pure” theories and the neoscientific 
theories of administration to one side, we have in this 
volume by Paul H. Appleby the distillate of the complex 
of ideas that today dominate administrative theory.° 
Without exaggeration, one may say that it is the epitome 
of contemporary administrative theory, but enriched by 
a wealth of personal experiences and reasoned observa- 
tions of the author, who has a record of distinguished 
public service. 

What is here of immediate interest is the treatment of 
the relation of law to administration. The late Chief 
Justice Stone had pointed toward a reconciliation of law 
and administration,° but Dean Appleby’s exposition of 
the morality of administration shows that hostilities are 
still actively in progress between the two. With him, the 
morality of law fares badly indeed as compared with that 
of administration.’ The morality of administration is 
equated with the public interest, and this morality ex- 


presses itself in a search “for appropriate ways to serve 


8 


the popular will in action.” * “Public morality” is supe- 
rior to “private morality,” or individual self-interest and 
the interest of private groups. In democratic government 
the path to the fullest realization of the public interest 
is in a union of politics and administration. The author 
seeks a rapprochement between administration, which 
he treats as “one of the political processes of governance,” 
and reformed parties. Reform of political parties is 
needed to free them from the stranglehold of highly or- 
ganized private or special interests, which subvert 
“whole-public” responsibility and popular control of 

4 AppLEBY, MoRALITY AND ADMINISTRATION IN Democratic GOVERNMENT 
(1952) [hereinafter MoraLiry AND ADMINISTRATION]. The author is Dean of 


the Maxwell Graduate School of Citizenship and Public Affairs at Syracuse 
University. 


5 For a general survey of these ideas, see Sayre, supra note 2. 
® United States v. Morgan, 307 U.S. 183, 191 (1939). 

7 MoRALITY AND ADMINISTRATION c. 4. 

8 Jd. at 82. 

9 Jd. at 215. 
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party and thus of administration.’ Hierarchy is the in- 
strument of administrative responsibility, and through its 
link with the chief executive and with Congress, which 
may be considered at the apex of the hierarchy, the means 
for the realization of majority public interests. 

Law, however, is castigated for what Dean Appleby 
takes to be its unjustifiable pretensions as regards ad- 
ministration.” The “juridic process” and the courts enjoy 
an uncritical esteem which he does not think they war- 
rant. He finds the foundations of due process more in 
“the politics of popular control of representative govern- 
ment” than in the courts.” The judiciary (and lawyers, 
too) have been a barrier to the realization of democratic 
government, and control by the courts has had to be con- 
fined within a diminishing area as popular sovereignty 
made itself felt through the legislature and the executive. 
Due process as actually applied to the action of govern- 
ment hampers administration because it is too narrowly 
legalistic. The values sought through juridic due process 
can and should be realized through good administration. 
The attempt to subject administration to the rule of law 
means only inflexible legalisms which squeeze the life 
breath out of administration. Only legislation which vests 
broad discretionary powers in administrative authorities 
to act in the public interest escapes criticism. What is 
important to Dean Appleby is not the supremacy of law 
over administration, but the subordination of “law and 
administration under law to politics.” * 

Both law and administration are instruments of social 
control, and as such both are concerned with controlling 
human behavior.’* Control involves a power of choice, 
and for both law and administration the morality of con- 
trol lies in the ends which they choose to advance in or- 


10 Td. c. 10. 
11]d.c. 4. 
12 Td. at 99. 
13 Jd. at 76. 
14As to the meaning of “social control,” see Stone, THE ProviINCE AND 
FuNcTION oF Law c. 27 (1946). 
2 
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ganized society. Any inquiry into their respective moral- 
ities must seek the answers to questions such as these: 
Are the ends of administration different from those of 
law? Is the morality of administrative decisions superior 
to that of legal decisions? Is administration trying to do 
something that cannot be done by law? What distinctions 
between law and administration are possible? What fric- 
tions between law and administration are to be expected? 
As we probe for the answers to these questions, the fol- 
lowing will become apparent: First, administrative 
theory, so far as it purports to deal with the relation of 
law to administration, is engaged in a futile tussle with 
the tenets of analytical jurisprudence and is unaware of 
the fact that what it really has to deal with today is 
sociological jurisprudence. Second, that administrative 
theory is less aware of its sociological foundation than is 
juristic theory. Third, while administrative theory points 
administration toward a union with the locus of power in 
politically organized society, contemporary juristic theory 
points law toward civilization ideals. Fourth, to the 
extent that administrative theory attempts to define the 
content of the “public interest” of administration, it does 
no more than re-draw an image already existent in con- 
temporary juristic thought. Fifth, lack of power is no 
longer a problem of administration, but to the extent that 
administration has no well defined and explicit craft of 
decision to control its application of discretion, adminis- 
trative control means restraint for the regulated but not 
for the regulators.’ Sixth, while administrative theory 


, . The abuses of discretion or the exploitation of power are most 


serious chiefly where the Government is dispensing valuable rights and privi- 
leges, constructing extensive public works, spending vast sums for military 
supplies and equipment, making loans, granting direct or indirect subsidies, levy- 
ing taxes, and regulating the activities of privileged monopolies or economic 
practices in which there is a public interest. 

“In making policies to govern these functions, legislators have almost com- 
plete discretion, and for successful administration of these policies, administra- 
tors must also be given a large degree of discretion. Where such discretionary 
power exists, it can be abused or exploited. Institutional arrangements can 
narrow the risk, but not eliminate it. Neither can the functions be abandoned 
entirely. Although the area where integrity is most seriously threatened is a 
limited area, it is a crucial one, where reasonable and wise use of discretion in 
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criticizes the juridic process for its isolation from politics, 
the union of administration with politics for which 
theory now presses bids fair to jeopardize the autonomy 
of the craft of administration. Seventh, the issue is not 
law or administration any longer, but law and admin- 
istration both in their relation to society.’* Both law and 
administration are obligated to civilize the exercise of the 
power of organized society. Both law and administration 
face the problem of what to do with individual interests 
in contemporary society. 


I 


THE “PUBLIC INTEREST” OF ADMINISTRATION AND THE 
“INTERESTS” OF SOCIOLOGICAL JURISPRUDENCE 


“Law” is an ambiguous term.” All demonstration need 
not thereby be stopped at the threshold. But some dis- 
tinctions must be kept in mind for an accurate assess- 
ment of today’s relation of law to administration. It is 
of primary importance that one distinguish between law 
in Analytical Jurisprudence (“ ‘the logic of the law’”’), 


the public interest is imperative.” Ethical Standards in Government, Report 
of a Subcommittee of the Committee on a and Public Welfare, Senate 
Committee Print, 82d Cong., Ist Sess. 11 (1951). 

16 “Tn the Middle Ages, in an age of authority men sought to attain justice 
through rules. In the seventeenth and eighteenth centuries, in an age of 
rationalism, they sought to bring about justice through reason. In the maturity 
of the competitive individualist economic order in the nineteenth century they 
sought it through metaphysically demonstrated and legally guaranteed rights, 
whereby the fullest and freest self-assertion was assured to each man. Today 
they are seeking it through legislation on a social utilitarian theory of bringing 
about a maximum of social advantage, or through administrative individuali- 
zation, without rules, without regard to logical requirements, and regarding 
rights not as ends to be safeguarded but as means toward scarcely apprehended 
social ends. We may recognize that no one of these methods will attain justice 
in every case and for every purpose. Traditional rules, reason, a logically 
organized system of recognized and secured interests, creative thought har- 
nessed to the work of lawmaking, and intuition and discretion operating 
through administrative hierarchies and tribunals have each contributed to the 
legal order. Each has possibilities for the legal order of today and of tomor- 
row. We are not to cast out any of them. Rather we must seek to know how 
and when and where to use them and it may be to find how to supplement them 
by such new instruments as we can discover. . . .” Pound, Law and Laws 
in the Twentieth Century in Depicatory EXERCISES OF THE LAW QUADRANGLE 
34-35 (1935). And see FriEDMANN, Law AND SoctAL CHANGE IN CONTEM- 
PORARY Britain (1951). 

17 KINNANE, A First BooK ON ANGLO-AMERICAN Law c. 1 (1952); Pounpn, 
Tue Task or Law c. 2 (1944). 
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the law in “Sociological (or Functional) Jurisprudence,” 
and law in “Theories of Justice (or Critical or Censorial 
or Ethical) Jurisprudence.” ** Law may also mean, and 
at times will be used to mean, what Pound terms the /egal 
order, the complex of legal precepts, standards, rules and 
institutions that are in force at a particular time. Often 
“law” will be used to mean legislation, for this is the con- 
crete form in which modern administration usually en- 
counters law and it is also the object of a number of com- 
plaints in administrative theory drawn from practical 
experience with various legislative provisions. Indeed, it 
is this “positive” law in the Austinian sense, a part of 
analytical jurisprudence, that is being criticized when 
the topics of discretion and rule making are discussed in 
the literature of public administration. However, it is 
law as interpreted by sociological jurisprudence that is 
of particular importance to the contemporary philosophy 
of administration and society. There are significant 
parallels between the two. Both are strongly influenced 
by the social sciences. Both treat the phenomena in which 
they are interested as “social phenomena.” Both are 
strongly influenced by pragmatism. And for both the 
concept of social control is critical. Under the influence 
of sociological jurisprudence as developed by Roscoe 
Pound, legal philosophy faced the question of the moral- 
ity of social control before administrative philosophy 
made as its central concern the teleological aspects of ad- 
ministrative behavior. 


Law (the legal order) has made necessary adjustments 
that have opened the way for administration as an agency 
of social control. But even while law accepts administra- 
tion as an indispensable adjunct in the ordering of human 
relations in society, law still retains the power to veto 

18 STONE, op. cit. supra note 14, at 30 et seq., and generally c. 1. 
19“No American legal theorist claims that he is not as concerned as Pound 
is with the social nature of law and the actual social effects of legal doctrines.” 


Cowan, A Report on the Status of Philosophy of Law in the United States, 50 
Cor. L. Rev. 1086, 1092 (1950). 








LAW AND THE MORALITY OF ADMINISTRATION 271 


the decisions of administration. Toward what morality, 
then, does the law seek to direct administration? Law 
and “a science of society” have been united by Roscoe 
Pound. With him, the social order and the legal order 
of a particular society are related. Law is “the paramount 
agency of social control.”* It has been said that “the 
fundamental question in American jurisprudence today is 
what to do with sociological jurisprudence.” * The con- 
temporary theory of administration and society must also 
face up to sociological jurisprudence if for no other rea- 
son than that the end of law as seen by Pound paves the 
way for the displacement of the “Public Interest” of 
current administrative theory by the “Individual Inter- 
ests’ and “Social Interests” of legal pragmatism. The 
public interest of administrative theory is threatened with 
absorption into the domain of law. 

For Pound, the end of social control is civilization, and 
this is also the ideal of law, which is an agency of social 
control.” Justice is not “an individual virtue” or “the 
ideal relation among men.” Law is concerned with the 
claims or interests which men in a given society want law 
to protect. An interest is “. .. a demand or desire which 
human beings, either individually or through groups or 
associations or in relations seek to satisfy; of which, 
therefore, the ordering of human relations and of human 
behavior must take account.” * These interests are not 
created by law. They are but the de facto claims of the 
individuals and groups comprising society. Justice is 
“". . an adjustment of relations and ordering of conduct 
as will make the goods of existence, the means of satisfy- 


20 Pounp, SoctaL Contro, THrouGH Law c. 1 (1942); STONE, op. cit. supra 
note 14, c. 15. 

21 Cowan, supra note 19, at 1092. 

22 Civilization is “. . . the development of human powers to constantly greater 
completeness, the maximum of human control over external or physical nature 
and over internal or human nature of which men are for the time being ca- 
pable.” Pounp, supra note 20, at 16. The attention of the reader is directed 
particularly to the full exposition of Pound’s legal philosophy in SToNE, op. cit. 
supra note 14, c. 15. 

23 Pounp, supra note 20, at 66. 
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ing human claims to have things and do things, go round 
as far as possible with the least friction and waste.” “ 


The specific interests which fall under the general 
headings of “Individual Interests” and “Social Interests” 
have been catalogued and discussed in detail.” They need 
to be compared with the “public interest” as administra- 
tive theory now knows it. First, the enumerated indi- 
vidual and social interests have a concreteness and speci- 
ficity that is absent from the phrase “public interest,” 
the latter is used in public administration theory to 


24 Td. at 65. 


25 The following listing of interests has been taken (with some adaptations) 
from STONE, op. cit. supra note 14, c. 21 and c. 22. 


A. Individual Interests 


I. Interests of Personality 
1. Personal Physical Integrity 
a. Immunity of the will from coercion 
b. Immunity of the mind and nervous system from injury 
c. Immunity of the body from injury 
d. Immunity of the feelings and susceptibilities and the claim to 
privacy 
2. Honor and Reputation 
3. Freedom of Belief and Opinion and Their Expression 
4. Individual Interests in Family Relations 
a. Parent and Child 
b. Husband and Wife 
II. Individual Interests of Substance 


1. Claims to Control Valuable Things to the Exclusion of others 
2. Freedom of Contract and Choice of Vocation 

3. Promised Advantages 

4. Advantageous Relations with others 

5. Freedom of Association with others 


. Social Interests 
1. The General Security 
a. The general safety, the public health, and peace and order 
b. Security of acquisitions and transactions 
. The Security of Social Institutions 
a. The family (family life, divorce, and inheritance) 
. Political Institutions 
a. Stability, taxation, state immunity 
. Religious and cultural institutions 
. The Security of Economic Institutions 
. Economic Institutions: Trade Unions, Collective Labor Contracts: 
The Minimum Individual Life 
The General Progress: Economic Progress 
. Political Progress 
. Cultural Progress 
. Minimum Standards of Individual Life 
a. Relation between the claim to minimum standards of life and the 


claim to the preservation of existing economic and political insti- 
tutions 


. The General Morals 
. The Conservation of Natural Kesources 


SOON Auk Ww LL 


— 
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supply a decisional criterion.“° Second, insofar as an 
effort is made to concretize the content of “public inter- 
* the drift, on the one hand, is toward packing it with 
the social interests recognized by sociological jurisprud- 
ence as the concern of law in society” and, on the other 
hand, toward identifying it with the values of contempor- 
ary legal idealism.* Either way it goes, morality in ad- 
ministration will find its image in juristic theory. 





26 Definitions of the public interest trouble administrators in much the same 
way that definitions of justice trouble lawyers. See Radin, The Goal of Law, 
Wasu. U.L.Q. 1 (1951). The definition of the public interest adopted in 
MorRALITY AND ADMINISTRATION, at 35, is as follows “. . . the public interest 
is never merely the sum of all private interests nor the sum remaining after 
canceling out their various pluses and minuses. It is not w holly separate from 
private interests, and it derives from citizens with many private interests; but 
it is something distinctive that arises within, among, apart from, and above 
private interests, focusing in government some of the most elevated aspiration 
and deepest devotion of which human beings are capable.” 


The foregoing appears to have much in common with the conception of the 
public interest developed by Professor Schattschneider, Political Parties and the 
Public Interest, 280 ANNALS 18 (1952). There it is written: “The public inter- 
est may be described as the aggregate of common interests, including the common 
interest in seeing that there is fair play among private interests. The public 
interest is not the mere sum of the special interests, and it is certainly not the 
sum of the organized special interests. Nor is it an automatic consequence of 
the struggle of the special interests (a struggle in which everyone demands too 
much and feels entitled to it).” Jd. at 22. A somewhat different view of the 
relation of special interests within the community to the working out of the 
public interest by the bureaucracy is to be found in Herrtnc, Pusric ADMINIS- 
TRATION AND THE Pustic INTEREST cc. 2 and 23 (1936). 

27 MoRALITY AND ADMINISTRATION c. 2. 

28 Jd. at 98; 


“The influence of idealism in American juristic writings represents a very 
definite break with, or at least clear opposition to, sociological jurisprudence. 
. As a source of inspiration for ‘higher law’ theories, for exaltation of re- 
ceived traditions, for principles of unity and coherence over the body of the 
law, and for emphasis upon the necessity of converting moral obligations into 
legal ones, the ‘ideal’ element in the law has been the constant concern of able 
jurists since the beginning of the American legal system. Pound has never 
ceased to teach the importance of this tradition and in recent years seems to 
be stressing it. 


“Three American jurists in particular are at present working out an approach 
to a recognizably idealistic position in legal philosophy. They are Lon L. Fuller 
of Harvard, Jerome Hall of Indiana and Edmond N. Cahn of New York 
University. While stressing at all times the social nature of all legal phe- 
nomena, these men have nevertheless opposed the pragmatic philosophical posi- 
tion in two main respects. They attack its pluralism as leading to cultural 
determinism and scepticism and they attack its alleged amoralism. For them, 
the ideal element in law needs conscious elaboration in order (1) that com- 
peting ideals may be examined and evaluated and the fundamental purposes of 
law be given unified direction; (2) that value judgments themselves may be put 
on a rational basis so that the gap between morality and law be closed; and 
(3) that the effects of legal scepticism may be overcome by a reaffirmance of 
faith in American legal and political ideals, that is, ideals of justice and democ- 
racy. All this is directed to the end that the law may be placed upon a firm 
support in ethics and value theory.” Cowan, A Report on the Status of Philos- 
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Third, while administrative theory separates and at- 
tributes superiority to “public morality” as against “pri- 
vate morality” * there is in Pound’s theory of interests 
no analagous status differentiation in terms of inherent 
worth as between individual interests and social inter- 
ests.°° For Pound, “. . . individual interests are to be se- 
cured by law because and to the extent that they are social 
interests. There is a social interest in securing individual 
interests so far as securing them conduces to general se- 
curity, security of institutions, and the general moral and 
social life of individuals.”* The segregation of the 
moralities by administrative theory leaves administration 
with no really difficult problems of choice for of course 
it must come down on the side of the interest that it char- 
acterizes as public when that interest is in competition 
with another that it characterizes as individual or pri- 
vate. To assume “private morality” is tainted is a mani- 
festation of the lopsided preoccupation of theory in ad- 
ministration with social interests. It is impossible to 
square such an assumption with, for example, Berle’s de- 
scription of the motivations of the managers of large 
corporations.” 

Fourth, both law and administration have the problem 
of determining what particular interests they should at- 
tempt to secure; that is, the burden of social control to 
be shouldered by law and administration, and the mech- 
anism—idealogical as well as structual—whereby this can 
be done effectively. Among the important respects in 
which legal theory differs sharply from theory in public 
administration, one is that while the latter has no well 


ophy of Law in the United States, 50 Cor. L. Rev. 1086, 1095-1096 (1950). 
A helpful survey of the thought of the three legal idealists referred to in the 
quotation will be found in ReEuSCHLEIN, JURISPRUDENCE—ITS AMERICAN 
PropHets 438-462 (1951). 

29 MoRALITY AND ADMINISTRATION, at 42 et seq. 

30 STONE, op. cit. supra note 14, at 361, 493. 

31 Pound, Justice According to Law, 14 Cor. L. Rev. 103, 119 (1914). 

32 Berle, Corporations and the Modern State, in THe Future or Democratic 
Capitatism (1950). And see the discussion of social philosophy in Dewey, 
op. cit. supra note 1, c. 8, 
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developed ideas about the limits of the burden of social 
control that administration should assume, the former has 
a strong sense of the limits of effective legal control.” 
Not all social problems become exercises in legal control. 


To secure a good society, whether it is good because it is 
characterized by an abstractly derived justice or by an ideal taken 
from experience, cannot be the purpose of law for the simple rea- 
son that it is the purpose of the entire mechanism of political 
and social organization. Those who manage our organization 
must be attempting to secure good conditions of social living. 
They will not be heard to have anything less in mind. 

But the mechanism of law is merely a small part of the mech- 
anism of social management, closely connected with the mechan- 
ism of political administration. It is a mechanism difficult to 
characterize and impossible to relate exhaustively to other parts 
of the social complex. That is, however, more or less a matter of 
historical accident. The one thing we can say about the legal 
mechanism, the court and its complex of institutions, is its limita- 
tions, for all the great demands made upon the lawyer. Law can 
deal with large social policies and purposes only indirectly and to 
a small degree, with the one exception of constitutional law with- 
in which field in the United States it wields a power more than 
coordinate with the power of other governmental institutions.** 


Law may intervene at critical points to meet concrete 
social problems, and when it does so it may resort to ad- 
ministrative controls as but one of the weapons in the 
arsenal of law. Anglo-American law does not recognize 
any inherent administrative powers and thus the burden 
of administration must be determined by law. In this 
sense, administrative control is merely an adjunct of legal 
control, and the struggle of administration (now an or- 
ganized and independent discipline with an impetus of its 
own) with law is over the proper province of administra- 
tive power.” In the realm of legislation, politics deter- 
mines what social conflicts and problems will be allowed 
to become questions of law. And in the framing of stat- 


33 For an example of the literature, see Pounp, THe Task oF Law c. 3 
(1944). The work by THompson, THe RecuLatory Process In OPA Ra- 
TIONING (1950) shows the need for attention to this subject by administrative 
theory. 

34 Rapin, Law as Locic AND EXPERIENCE 145-146 (1940). 

— ADMINISTRATIVE Powers OVER PERSONS AND Property c. 30 

1928). 
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utes, politics determines what will be subjected to control 
by administration. 


Contemporary administrative thought is inclined to 
reason that all social problems are administrative prob- 
lems and can be solved by coordinated administrative 
control in the public interest. All social problems become 
exercises in bureaucratic control, since administrative 
theory sees individuals only in terms of social (group) 
relationships and the individual life as becoming mean- 
ingful only through association with others into organiza- 
tions, of which one is government. Hence, the realization 
of particular interests or values is at once both “an or- 
ganizational problem and .. . a problem in administra- 
tion.” ** All this can prove too much in the way of the 
desirability of bureaucratic controls as a means of in- 
tegrating the individual into society. In any general esti- 
mate of the realization of personal goals through organ- 
izations, psychological and social insights show us that 
we have to take into account personality and character 
types.” A paradox of modern administration is its cre- 
ation of large organizations for cooperative action but 
within which individuals psychologically may be isolated 
from each other. The investigations of this paradox by 
industrial sociologists, building on the sociological in- 


36 MorALITY AND ADMINISTRATION, at 2. See also, DEWEY, op. cit. supra 
note 1, c. 8. 

37 DeGraziA, THe Potitica, Community (1948); Rirsman, Tue LoNneEty 
Crown (1950). 

38 CREATING AN INDUSTRIAL CrvilizaATION (Staley ed. 1952); generally, see 
Exxiotr & MERRILL, SocrAL DisorGANIZATION (3d ed. 1950). 

The reader should be warned, however, that the author of the very influential 
FUNCTIONS OF THE Executive (1938), Chester I. Barnard, has disputed the 
accuracy of such an observation. “I think it is not true—is a part of the myth- 
ology of sociologists and social psychologists that people in large organizations 
are psychologically isolated from each other. I not only believe it is impos- 
sible to maintain a large organization in which this is true, but that it may be 
true that there is less psychological isolation in large than in small organiza- 
tions.” Letter to the writer of this article, dated August 21, 1952. Mr. 
Barnard’s position is one of extreme skepticism in the absence of quantitative 
data permitting accurate comparisons. Emerging analytical concepts are pre- 
paring the way for quantitative measurement. See Bakke, Organisation and 
the Individual (Labor and Management Center, Yale University 1952) ; Eaton, 
A Conceptual Theory of Co-operation, 54 Am. J. Soctor. 126 (1948); Jacobson 
amg Relations Research in Large Organizations, 7 J. Soc. Issues No. 
3 (1951). 








LAW AND THE MORALITY OF ADMINISTRATION 277 


sights of Durkheim, have exposed and systematized the 
phenomena of “informal” organization.** Informal or- 
ganization may manifest itself in a struggle against the 
bureaucracy (i.e. rational, conscious, impersonal con- 
trol). We see it today in a critical form in the struggle 
of science against domination and control by politician 
administrators.” 

Fifth, the scheme of interests in sociological jurisprud- 
ence and the theory of the “public interest” in admini- 
stration, both strongly pragmatist in outlook, are, 
vulnerable as respects their value-judgment element. 
Pound sets his interests in the context of a given civiliza- 
tion. They reflect only the demands upon law within a 
given society at a given time. Law cannot go in a direc- 
tion counter to that of society or look to any ultimate 
ideals as a limitation upon the de facto claims that will be 
recognized by law. As put by Profeessor Stone, one 
‘“. . . must frankly recognize that the law is forever a 
handmaid to society, and that it must rise and fall with 
the rise and fall of society, that it has no absolute ends 
which it is constantly seeking to achieve, and no mini- 
mum standard of ideals.” ** Pound used the device of 
jural postulates to eliminate certain interests from the con- 
cern of law, but these rest upon some external and undis- 
closed value judgment.” In situations involving a con- 
flict of interests, the interest which must yield depends 
upon a judgment as to the action which would least dis- 
turb the whole scheme of interests, i.e. maximize the satis- 
faction of needs of a given society.“ 


These critical evaluations are applicable to the cryptic 


“public interest” of contemporary administrative theory. 
To make the identification of the morality of administra- 


89 Grodzins, Public ate and the Science of Human Relations, 11 
Pus. ApMIN. Rev. 88 (1951). 

40 See generally the BULLETIN oF THE ATOMIC SCIENTISTS. 

41 STONE, op. cit. supra note 14, at 363. And see Bercer, EQUALITY BY 
STATUTE: LEGAL CONTROLS OvER Group DISCRIMINATION (1952). 

42 STONE, op. cit. supra note 14, at 357-360, 366-368 

43 Jd. at 361, 362. 





278 THE GEORGE WASHINGTON LAW REVIEW 


tion with the “public interest” something more than the 
morality of those who happen to be in power in govern- 
ment, the existence of a conscious and well developed 
craft of decision that is not politically dominated and that 
can deal in a controlled fashion with value elements is of 
considerable importance. (See the later section: Law, 
Administration and the Administrative Decision.) On 
this score, law has the advantage. Where law comes out 
second best is in mechanism, in the deficient organization 
and procedure of its judicial institutions. The admin- 
istration of justice is the weakest area of law. The decline 
since the turn of the century in the prestige of judicially 
administered law is attributable to “. . . the demonstrated 
inadequacies of the system in making justice available 
to the poor and to people of small means, and by the weak- 
ness of its procedures, its investigating processes, and its 
available sanctions for coping with issues presented by 
the concentration of economic power.” “ 


II 
PoLitics, LAW AND ADMINISTRATION 


Public administration now has a political public inter- 
est as the core of its theory. It builds on the rock of or- 
ganized and conflicting group interests.** Theory in ad- 
ministration now deliberately points to administration 
as the proper center toward which all the manifold 
interests in society should converge. ‘The structure of 
organization is to be tested by its suitability for dealing 
with the conflict situations involved in relationships with 


44 Hurst, THe GrowTH oF AMERICAN Law 195 and c. 8 (1950); Minimum 
STANDARDS OF JUDICIAL ADMINISTRATION (Vanderbilt ed. 1949). The landmark 
in the movement for reform is Pound, The Causes of Popular Dissatisfaction 
with the Administration of Justice, 29 A.B.A. Rep. 395 (1906). 

45 HERRING, op. cit. supra note 26. 


“Here are four aspects of theory: government is a pawn before the interest 
groups; government’s function is to reconcile the groups by a working rela- 
tionship with them; acceptance by groups in the test of the public interest; 
group participation is democracy.” Reprorp, ADMINISTRATION OF National 
Economic Controt 225 (1952). 








LAW AND THE MORALITY OF ADMINISTRATION 279 


diverse group interests, because this is viewed as the 
everyday practical business of administration.” 


The questions that are raised by placing public admin- 
istration within a materialistic setting are old to political 
philosophy, particularly the conflict between Hegelian 
and Marxian conceptions of the state in society.“ One 
has only to look at the preface to Public Administration 
and the Public Interest** to see that the same questions 
are again raised, but now they are practical problems of 
critical importance for the theory of administration and 
society. Professor Herring saw “cause for hope as well 
as fear” in what he had uncovered. He saw the future as 
one of continuous experimentation within the framework 
of democratic institutions, but he withheld judgment 
about the final outcome. The more recent observations in 
Morality and Administration reveal the struggle of ad- 


46 We see this in the statement of Dean Appleby in Hearings before the 
Subcommittee on General Credit Control and Debt Management Pursuant to 
Sect. 5(A) of Public Law 304 (79th Congress ), 82d Cong., 2d Sess. 574 (1952) : 

“For responsible government, a particular structure for the administrative 
handling of a particular kind of public business should be designed, according 
to these four guides: 

“(1) To bring into focus all of the principal factors of special interest and 
special competence. This means having and using economic staffs representative 
of the various special academic subfields most relevant to the subject and 
representative of the governmental functional fields most relevant... . It means 
having association and acquaintance with the various citizen’s interest ‘and func- 
tional groups most directly concerned. It means having staff aware of and 
acquainted with other than economic special but relevant points of view. 

“The second guide is this: 

“To be located within an organic—formerly interrelated and not merely 
atmospherically or spatially associated—environment strongly representative of 
more diversified and more general concerns on which the special matters have 
an important, although often indirect, bearing. This means being importantly 
subjected to influences other than the economic and the banking when the func- 
tions are most closely identified with economic policy and bank operations. 

“The third guide, I think, should be this: 

“To be placed under a unified control system, vested with a real and clear 
capacity to reconcile the special interests and points of view and, particularly, 
to impose upon the stubborn special preoccupations a general concern. This 
can only be done through an identifiable overriding agent or agency of general 
responsibility constituting an integral part of a hierarchal chain going steadily 
upward to the most responsible, most general agencies of Government—the 

hief Executive and the legislative body. 

“The fourth guide, I think, would be to have arrangements throughout the 
extent of this hierarchy for particular structures designed to pose issues at 
levels where it is normally appropriate for issues of those kinds to be decided.” 

47 Hook, The Class State Versus the Social State in From HEGEL To Marx 
158 et seg. (1950). And see Cowan, The Relation of Law to Experimental 
Social Science, 96 U. or Pa. L. Rev. 484, 491-492 (1948). 

48 HERRING, Op. cit. supra note 26. 
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ministration against subordination to the seamy side of 
politics. Dean Appleby proposes a union of administra- 
tion with the “good” of politics. All that is required is a 
reformed politics. He attributes the present aggravations 
between administration and politics to the fact that 
special interests control politics, and because of the vir- 
tual absence of party responsibility the special interests 
are able, through political interference with the function- 
ing of the executive hierarchy and the subversion of any 
ordered concept of the function of Congress as a branch 
of government, to control administration and prevent it 
from acting in the public interest. In this situation, the 
public interest is whatever residuum of social gain the 
administrator can feasibly insist upon at the moment.” 
There is a process of official negotiation with the groups 
representing established interests to find the conditions 
and limits within which decisions that are asserted to be 
in the public interest will be tolerated by the regulated 
groups as justifiable.” Opportunities for effective 


political protests are ample in our society, and these are 
a real threat to any system of administrative controls. 
We may concede that the situation is not one of un- 
relieved bleakness,”* but the ideal and the real ought to 
be compared. Contemporary theory has marked out for 


49 MorALITY AND ADMINISTRATION cc. 6, 8 and 10. 

50“We used to observe in the Office of Price Administration that the prin- 
cipal difficulties the office faced were not so much economic or legal as political 
and administrative. . . . 

“. . . Above all, could we secure consent to do what the goals of the office 
appeared to require, from the quarters where consent mattered: from higher 
authority, from coordinate and separate authority, from supposedly subordinate 
authority, or from no legal authority at all—the affected interests with the very 
real power to make trouble directly or indirectly? When consent was not 
forthcoming on crucial decisions, we were doomed, for freedom of action de- 
pended on consent as well as logistics.” Mansfield, Book Review, 11 Pus. 
Apmin. Rev. 51, 52-53 (1951). 

51“In view of the fact . . . (1) that there are many interests, including a 
great body of common interests, (2) that the government pursues a multi- 
plicity of policies and creates and destroys interests in the process, (3) that 
each individual is capable of having many interests, (4) that interests cannot 
be mobilized perfectly, and (5) that conflicts among interests are not cumula- 
tive, it seems reasonable to suppose that the government is not the captive of 
blind forces from which there is no escape. There is nothing hopelessly wrong 
about the raw materials of politics.” ScHATTSCHNEIDER, PARTY GOVERNMENT 


34 (1942). 
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administration a role that vests it with the functions of 
policy innovation, coordination, veto, adjudication, medi- 
ation and approval vis-a-vis the conflicting group inter- 
ests that constitute the pluralistic society it envisions. 
This idealized version of the role of administration in 
society must be set against some hard realities of experi- 
ence. Administrative control is apt to be subjected to an 
intolerable burden of political pressure and interference 
to prevent its restraints from being unacceptable to groups 
possessing a large autonomy in society. The key powers 
of decision are often outside rather than within the hier- 
archy. The public interest tends to be transformed into a 
power struggle for control of the instrumentalities of ad- 
ministration to make their impact tolerable. In view of 
the steadily growing politicization of the structure, per- 
sonnel and processes of administration it is open to ques- 
tion whether administration is leader or captive; whether 
it minimizes or heightens the conflict of interests in 
society; and whether in place of flexibility, administra- 
tion has become increasingly committed to the “estab- 
lished advantageous relations” of the very group interests 
it purports to regulate.” 

Much of the difference between law and administration 
is that the former resists becoming politicized. This is 


52 “Now, the growth of governmental regulation seems to stimulate the growth 
of the organization of private interests and, by that means, to increase the 
political strength of private groups. The exercise of governmental power gives 
to all those affected a common interest in organizing to influence the way in 
which the power is exercised. 

“The dilemma of the politics of economic control comes from the fact that 
governments must keep in check the pressures of particularism, yet at the same 
time governments derive their power in no small degree from the support of 
particularistic interests. Government—that is, political parties, public agencies, 
the bureaucracy—has a social strength within itself, but fundamentally its power 
comes from the support won for its policies among the organized and unorgan- 
ized private interests of society. These are the groups whose activities the 
government must control in the general interest. 

“The solution of the dilemma of controlling the controllers is not easy. 
Government can play one group off against another. . . . Government can 
umpire disputes; it can ally itself with one combination of interests or with 
another. Yet the question may well be raised whether this sort of heroic 
juggling of huge power blocks produces adjustments of sufficient nicety to 
meet the necessities of the operation of the complex modern economy.” Key, 
Potitics, PARTIES, AND PressurE Groups 179-180 (3d ed. 1952). And see 
TRUMAN, THE GOVERNMENTAL Process c. 14 (1951); ReprForp, op. cit. supra 
note 45, c. 9 
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the essential significance of the independent judiciary.” 
It explains the guilt feelings of the legal profession about 
the election of judges.** It permits a solid core of inde- 
pendence in the development of the craft and disciplines 
which constitute the method of law. On this score of 
independence with respect to the development and exer- 
cise of their respective crafts, law and administration are 
poles apart. Administration has the problem of protect- 
ing its craft, which centers on the creation and operation 
of an effective hierarchy and the enlightened application 
of science to social problems, from the perversions of poli- 


tics (both the politics of party and the politics of group 
interests) .°° 


That Anglo-American law resists becoming politicized 
has considerable significance for the relationship eventu- 
ally established between politics and administration. The 


53 McILWAIN, CONSTITUTIONALISM: ANCIENT AND MoperRN 140-142 (rev. ed. 
1947). See the review of the original edition by Corwin in Liserty AGAINST 
GovERNMENT app. I (1948). WormutH, THe OricGINS oF Mopern ConstI- 
TUTIONALISM 191-205 (1949). 

54 MINIMUM STANDARDS OF JUDICIAL ADMINISTRATION 12-17 (Vanderbilt 
ed. 1949); id. app. C, at 678 et seq. And see the sordid revelations of the 
new ~ — Crime Commission in the N. Y. Times, November 19, 1952, 

, a 1, ef. 1. 

55 For the extent to which the legislature may control the exercise of judicial 
powers, see the materials in Dopp, Cases oN CONSTITUTIONAL Law 187-197 
(4th ed. 1949). 

56 As long as administration functions in a subordinate role within a context 
of politics, it must struggle to retain the initiative, it will be subjected to 
pressure which may seek to compromise craft, and there will be suspicion of 
amoralism in the process of administrative adjustment to political forces. The 
result is a measure of ineradicable doubt concerning the morality of adminis- 
tration. This is a recurrent problem in the literature of public administration. 
The most recent examination of all its aspects and an attempt at synthesis is 
by Professor Redford, op. cit. supra note 45. He develops the idea of a 
“publicly-conditioned expertness,” which he defines as consisting “in finding 
ways to make the economic organism yield to community purpose.” An unim- 
paired and independent administrative initiative is a prerequisite. Beyond this 
the expertness of the admnistrator should include discovery and conscious manip- 
ulation of the possibilities for change within society in the interests of the 
community. The pressures of group interests restrict the administrator, but 
they may themselves be capable of some manipulation through techniques of 
one sort or another. But where the interests are adamant and resist manipu- 
lation, then the political superstructure of the administrative apparatus must 
do two things: first, it must protect the subordinate administrative organiza- 
tion from the necessity of making concessions which destroy its integrity; 
secondly, it must take over responsibility for the attainment of community 
purpose. Decisions of the administration are thus politico-administrative deci- 
sions. And society becomes at one and the same time the beneficiary of ad- 
ministration (the legatee of the public interest) and the stubborn enemy of 
administration (special interests resisting control). 
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clue to that relationship is in the organization and func- 
tioning of the executive hierarchy, especially as these re- 
late to party institutions.” The significance of the rela- 
tionship can be appreciated by a brief look at the extreme 
situation which prevails in the U.S.S.R. 


. The following means exist for an aggrieved Soviet citizen 
to obtain satisfaction against the State: 


(a) The right of complaint. This is “the most important means 
of ensuring legality in Soviet administration.” .. . An elaborate 
procedure exists by which the complaint must be investigated 
within a given period of time, and the complainant is shielded 
from repressive acts save in cases of malicious and libellous com- 
plaints. The complaint may be addressed to the head of the office 
committing the alleged illegal act, or to the Prokuror, or to a 
State Control Office (as well, of course, as through Party chan- 
nels). If no satisfaction is obtained, the complainant may make 
representations to the next highest administrative level. The 
Party is enjoined to assist in this system of complaints, as its 
proper functioning helps to keep the administration on its toes. 


(b) The right of appeal to the courts. This is limited in 
scope principally to “the prevention of breaches of Socialist legal- 
ity in the levying of administrative fines and non-payment of 
taxes.” 


(c) The Prokuror, as already stated, watches over the legality 
of administrative acts. Citizens’ complaints may be taken up, and 
the Prokuror’s office may challenge the illegal act all the way up 
the administrative hierarchy, up to the Government and min- 
istries of the U.S.S.R., whose acts are not challengeable by the 
Prokuror-General. 

a 

It will be seen that outside of the small sector reserved to the 
courts, the citizen’s rights against the State are confined to ap- 
peals to higher administrative instances, who are expected to 
reverse the decision complained of. With the Party in control 
at each level, it may be said that this system, while affording 
protection against illegal acts by individuals, is helpless in the 
face of any Party-backed decisions, provided the party organ is 
high enough in the hierarchy to wield the necessary influence.** 


In a much diluted form, administration in the United 
States has to deal with attempts by party to dominate and 


57 MoRALITY AND ADMINISTRATION, 110 et seg. Id. c. 

58 Nove, Some Aspects of Soviet Constitutional Theory, 12 Mop. L. Rev. 12, 
34-36 (1949). And see Pound, Soviet Civil Law: A Review, 50 Micn. L. 
Rev. 95, 99-101 (1951) ; Fainsod, Recent Developments in Soviet Public Ad- 
ministration, 11 J. or Pot. 679 (1949) ; ForeIGN GOVERNMENTS pt. 6, cc. 22 and 
24 (2d ed., Marx, 1952). As for the effect of the Nazi Party on the German 
bureaucracy, see READER IN BurEAUCRACY 33-47 (Merton ed. 1952). 

3 
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control its decisions. But here two things are of critical 
importance—the nature of American party government *” 
and whether the attempt is within or without the frame- 
work of law. Ideally, administrative theory postulates the 
legislature as an institution of governance, but in reality 
the administration is fending off individual legislators 
with pressing demands of dubious worth. Ideally, admin- 
istrative theory postulates the legislature as operating 
within an ordered concept of its responsibilities as a 
branch of government, but in reality the legislature may 
act in what the administrator considers an unprincipled 
manner so far as the taught ideals of administrative or- 
ganization and responsibility are concerned. Ideally, ad- 
ministrative theory postulates a union with the “good” 
in politics, but in reality the administration has to steel 
itself to deal with the “bad” in politics. It has to deal 
with politics as it is, which means that it has to deal with 
society as it is.” 


What troubles contemporary theorists are the very 


practical difficulties that have confronted administration 
in consequence of the failure in recent years of party to 
perform the role which administrative theory had as- 
signed to it. Theory looked to party—particularly the 
chief executive as party leader—for leadership and for 
support of the administration. Strong national party in- 
stitutions in control of government are expected to protect 
the bureaucracy against the pressures of special interests. 


59 See particularly SCHATTSCHNEIDER, op. cit. supra note 51; Schattschneider, 
supra note 26. 

60 RIESMAN, op. cit. supra note 37, c. 11. It is not really a subordination of 
“law and administration under law to politics” that is urged in Morality AND 
ADMINISTRATION, at 76, but a subordination of law, politics and administration 
to ethics through a moral reformation of political parties. Of party as a 
vehicle for morality, Professor Schattschneider has said the following: “It is 
unreasonable to expect the parties to be moral for us or to expect the system 
to produce a high moral order by some automatic process. All that we have a 
right to expect of any political system is that it will give us a reasonable 
opportunity to do something effective to protect the great public interests of 
the community. About all that can be said for the parties is that they are the 
kind of political organization best adapted for these purposes, or are more 
adaptable to these purposes than any other political organization now available 
to us.” Schattschneider, supra note 26, at 26 
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Weak national party institutions open the way for the 
pressures of special interests to operate directly upon the 
bureaucracy. The indeterminate power situation in our 
society is reflected in national party structure and party 
leadership. Weakness in national party institutions and 
weakness in the agencies of administration are linked as 
correlates.” 


In the search for a way out of what it considers an un- 
desirable situation, theory in administration has appro- 
priated the recommendations of political science concern- 
ing the reform of political parties. It looks toward a 
more “responsible” (meaning thoroughly organized) 
two-party system, and expects this responsibility to come 
from a disciplined, highly centralized, hierarchically or- 
ganized party structure functioning under the control of 
strong national leadership pledged to “meaningful” party 
programs. The majority public would be represented 
through the party organization, which would also bring 
rampant special interests under control and eliminate the 
disproportionate influence of minority and sectional pres- 
sure groups upon public policy. The separation of exec- 
utive and legislative departments would be replaced by 
their fusion through the instrumentality of party. Ad- 
ministration as a hierarchy would then be able to deal 
with party as a hierarchy.” 

61 The several facets of the theme are most ably developed by Scuatt- 
SCHNEIDER, Op. cit. supra note 51, cc. 6-8. See, too, Berdahl, Presidential Selec- 
tion and Democratic Government, 11 J. or Por. 14 (1949); Helms, The 
President and Party Politics, 11 J. or Pou. 42 (1949); Binkley, The President 
and Congress, 11 J. or Por. 65 (1949). 

%2 Toward a More Responsible Two-Party System, 44 Am. Pot. Sct. Rev. 
No. 3, Supp. (1950). There has also been a proposal that administration seek 
its own autonomous power basis. Long, Power and Administration, 9 Pus. 
Apmin. Rev. 257 (1949). ; ; 

8% MORALITY AND ADMINISTRATION c. 10. For thoughtful and critical exami- 
nations of the assumptions of the APSR Report of the Committee on Political 
Parties, see Stedman and Sonthoff, Party Responsibility—A Critical Inquiry, 
4 West. Pot. Quart. 454 (1951); Turner, Responsible Parties: A Dissent 
from the Floor, 45 Am. Pot. Sct. Rev. 148 (1951). A stimulating discussion of 
the relation of disciplined and undisciplined parties to the ambiguous concepts of 
political responsiveness, political responsibility and majority rule is Pennock, 
Responsiveness, Responsibility, and Majority Rule, 46 Am. Pot. Sct. Rev. 


790 (1952). Of “the American system of loose and undisciplined parties,” Pro- 
fessor Pennock notes that (1) it “fosters the maximum response to majority 
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In the quest of administrative theory for an alliance 
with a disciplined, hierarchically organized, centrally 
controlled political power—in short, for a political or- 
ganization with which an administrative organization 
can do business on terms that will stick—theory jeopard- 
izes the craft of administration by exposing it to an ir- 
resistible pressure from without. Its asserted ideals will 
become meaningless in the face of the unchallengeable 
authority of the leaders of the disciplined majority party 
in power, whose handmaid administration must become. 
The fact is that professional administration needs and 
wants room for the exercise of its craft, and this requires 
a core of independence from politics. Essentially, this is 
the meaningful nub of Goodnow’s separation of politics 
and administration, and modern administration theory 
cannot get away from it lest the craft of administration 
be imperiled.” 

Law is no longer in a position to prevent the outcome 


will”; (2) encourages a legislative process “that is responsible in the sense of 
being explicable, rationally supportable”; (3) discourages “sharp reversals of 
policy”; (4) is subject to the same social pressures that lead to contradictory 
policies as are disciplined parties; and (5) minimizes class-conscious divisions 
of the population. His conclusion is: “Tightly disciplined and programmatic 
political parties would be as inadequate for the task of political brokerage in 
America as the belief that we could create them would be unrealistic.” Jd. 
at 806. For a discussion of the compromise character of politics in a constitu- 
tional system of government, see FireLp, GOVERNMENTS IN MODERN SOCIETY 
c. 25 (1951). 

That there is a need for an institutional device which would narrow the gap 
between Congress and the President and promote cooperative working relation- 
ships between them is another matter. See Corwin, A CONSTITUTION OF 
Powers IN A SECULAR STATE 73-82 (1951) (in which the author proposes a 
Cabinet constructed “from the membership of a Joint Legislative Council of 
the two houses” but who would not eliminate the “localism” of Congress by the 
reform of party organization); HyNeEMAN, BuREAUCRACY IN A DEMOCRACY 
c. 25 (1950) (proposing “the creation of a Central Council made up of leaders 
of the party that has been given the job of running the government. The 
Central Council would be given responsibility for formulating the program of 
the government-of-the-day and for directing its execution.” The Council would 
function under the leadership of the President). 

64 GoopNow, PoLitics AND ADMINISTRATION c. 4 (1905). The crisis pres- 
ently agitating administration concerns the attitude of society toward the 
bureaucracy; that is, the willingness or unwillingness of society to accept the 
career official as a necessity of modern government and the role which it will 
assign him in the working out of the public interest. Long, Bureaucracy and 
Constitutionalism, 46 Am. Por. Sci. Rev. 808 (1952). In the United States 
it has yet to be established that a bureaucracy which works aggressively for the 
party in power will be tolerated and relied upon by the opposition party when 
the latter wins control of office, 
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of a dominant opinion, but it is in a position to restrain 
the instrumentalities of the state from becoming a mere 
pawn in the power struggle for control of human be- 
havior. The mere imprimatur of legality often will not 
be recognized as enough to support control.® Law will 
place limitations on the exercise of power in order to 
secure ends that have no counterpart in the claims of a 
particular interest group. Law, through an independent 
judiciary, endeavors to civilize the control implicit in 
political power.” The evolving ideals of the legal order, 
as delineated by the courts with some assistance from legal 
philosophy, carry over into legislation, so that although 
there is political control of the administration it is a con- 
trol operating within the framework of law. Administra- 
tive theory demands from law what it also demands from 
politics, namely, room for the exercise of its craft. That 
demand is apparent in the struggle over the legality of 
non-judicial modes of procedure and the claim for a non- 
reviewable area of administrative discretion. As law 
retreats from strict oversight of the administrative pro- 
cess, the question of whether or not that process is actu- 
ally propelled on its own initiative toward the ideals of 
the legal order becomes ever more important.” 


III 


LAW, ADMINISTRATION AND THE 
ADMINISTRATIVE DECISION 


General relationships do not explain specific decisions. 
Idealized versions of democratic goals are not enough to 
differentiate administration from other institutions of 
governance, or to provide the specific criteria for the 


65 ICC v. Louisville & Nashville R.R., 227 U.S. 88 (1913). 

66 Hand, The Contribution of an Independent Judiciary to Ctvilization in 
THE SUPREME JupicIAL CourT OF MASSACHUSETTS 1692-1942 (1952). 

87 See, for example, St. Joseph Stock Yards Co. v. United States, 298 U.S. 38 
(1936); FPC v. Hope Natural Gas Co., 320 U.S. 591 (1944): Bailey v. 
Richardson, 182 F.2d 46 (D.C. Cir. 1950), aff'd, 341 U.S. 918 (1951); Joint 
v. Landon, 342 U.S. 524 (1952); Youngstown Sheet & Tube Co. v. Sawyer, 
343 U.S. 579 (1952). 
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disposition of the utilitarian business at hand, or to ex- 
plain the processes by which decisions are made by par- 
ticular persons. The morality of administration must be 
tested by its application in specific social situations.” As 
a technical art, administration deals with values in terms 
of its craft, transforming them into problems of leader- 
ship, coordination, hierarchy, discretion, review, com- 
munication, delegation, command, consultation, etc. 
Criticism of its morality must deal with the quality of 
its craft in relation to its idealized goals of social control. 
Present day thought in public administration is converg- 
ing on a theory of the administrative decision, but it still 
has some distance to go. At the present that thought is 
engaged in systematically exposing the various factors at 
work within an organization which control or influence 
the decisions of individuals.” But when we observe the 
administrative decision in action, what can we say by way 
of systematic description and generalization about the 
interweaving and weighing of the elements of history, 


standards, personality, tradition, logic, experience, prece- 
dent, feelings, expediency, prudence, deduction, induc- 
tion, policy, utility, fact, ethics, objectivity, interests, so- 
cial justice, formality, informality, and custom? The 
craft of the judicial decision has been subjected to much 
more systematic and self-conscious elaboration.” There 
are lessons for administrative theory in the craft of the 


68 Compare, “A moral situation is one in which judgment and choice are 
required antecedently to overt action. The practical meaning of the situation— 
that is to say the action needed to satisfy it—is not self-evident. It has to be 
searched for. There are conflicting desires and alternative apparent goods. 
What is needed is to find the right course of action, the right good. Hence, 
inquiry is exacted. This inquiry is intelligence. Dewey, op. cit. supra 
note 1, at 133, with, “We cannot assume that social advantage is something 
which he who runs may read.” Pound, Law and Laws in the Twentieth Century 
in Depicatory EXERCISES OF THE LAW QUADRANGLE 44 (1935). 

69 Simon, ADMINISTRATIVE BEHAVIOR (1947). 

70 See CARDoz0, THe NATURE OF THE JupDICIAL Process (1921); Carpozo, 
Tue GrowTH OF THE Law (1924); Pound, The Theory of Judicial Decision, 
3% Harv. L. Rev. 641, 802, 940 (1922); Wyzanski, A Trial Judge’s Freedom 
and Responsibility, 65 Harv. L. Rev. 1281 (1952); Magrish, Upon What 
Should the Judge's Decision “Really” Depend?—Locating the Area of a Con- 
troversy as to What is the “Right” Decision, 21 U. or Cin. L. Rev. 219 (1952) ; 
RapDIN, 1 i cit. supra note 34, cc. 2 and 3; Cahn, Authority and Responsibility, 
51 Cot. L. Rev. 838 (1951). 
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judicial decision. ‘There is no escape from the judicial 
process in the exercise of executive functions.” ” 

What is there to indicate a consciously controlled tech- 
nique of administrative decision, one whose elements are 
communicable and transferable, operating with reference 
to known ends or values? Progress has been made 
towards lifting the process of decision into the recog- 
nized craft of public administration by the fruitful treat- 
ment of hierarchy.” When the received ideals and 
taught traditions of public administration are viewed his- 
torically, it will be seen that administrative theory de- 
veloped and consistently maintained as its hard core the 
concept, the creation, and the functioning of the hier- 
archy.” The introduction of new analytical factors to 
take account of the informal and non-logical aspects of 
organization, first uncovered by pioneer inquiries of in- 
dustrial sociologists into cooperative behavior in private 
bureaucracies, has exposed the deficiencies of the older 
theories of authority and hierarchy as organization phe- 
nomena. At the same time, it has increased immeasur- 
ably the factors to be taken into account to explain admin- 
istrative decisions. ‘Though we now have a clearer un- 
derstanding of the function of the hierarchy as a coordin- 
ation, review and appellate mechanism, and as a device 
for efficient group decision making, the resolution of the 
teleological element in the practical operation of the 
hierarchy has eluded satisfactory analysis. 

Administrative theory now describes executive deci- 
sions that involve discretion about as follows: The hier- 
archy is a means for supplying data to the executive 
vested with determinative powers in the situation to 


71 BARNARD, THE FUNCTIONS OF THE EXECUTIVE 280 et seq. (1938), where 
the idea of the partially judicial character of executive responsibility is devel- 


72 MORALITY AND ADMINISTRATION c. 11. 

73 Grundstein, Presidential Power, Administration and Administrative Law, 
18 Geo. Wasa. L. Rev. 285 (1950). 

74 See generally, BARNARD, op. cit. supra note 71. The social and ideological 
factors that have brought about a reformulation of the concept of authority are 
brilliantly surveyed in MERRIAM, PoLitIcAL Power c. 10 (Free Press ed. 1950). 
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enable the making of choices. The executive, who may 
have relevant data not known to the subordinate hier- 
archy, still has the problem of decision. His discretion 
is not controlled by the data that are laid before him, for 
everything is in the nature of a factor to be weighed and 
related to all the other factors in the situation. That is 
to say, everything becomes a political means. Data can- 
not be evaluated except in relation to the priorities of a 
complex of ends that have to be taken into account, or 
in relation to a formulated statement of objectives. The 
largest perspective and the largest discretion are at the 
top of the pyramid of authority, and when the matter is 
important enough it is here that the priorities and ob- 
jectives of the administration are fixed. Ends are not 
stated in advance but are revealed as negotiations pro- 
gress up the hierarchy. 


All this is the depersonalized institutional aspect of 
the decision. What of the sorting and blending of the 
ingredients of choice that constitute the qualitative aspect 
of the administrative decision? What present theory de- 
scribes as the considerations entering into the administra- 
tive decision and the evaluatory processes applied by the 
executive to cut through a tangled knot of choices, 
leaves the theory of the decision in a stage of acute rela- 
tivism and administrative action on the verge of a hope- 
lessly personalized individualization of justice. It makes 
no difference whether one starts from the public interest 
concept or the constructs of sociology of organization. 

When a politicized public interest is placed at the 
core of administrative choices, it leads only to an exam- 
ination of the pressures upon and within the administra- 
tion and of the personal philosophies of the participants 
in a decision. It has been said that public administration 
is “completely political” and choice is thus a matter of 
politics.” That is to say, “It is a political function, in- 


75 Appleby, Education for Public Administration, in Proceedings, 1950, The 
Institute of Public Administration of Canada. 
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volving essentially the weighing of forces and the sub- 
jective identification of the narrow area within which 
these forces may be balanced and the exercising of discre- 
tion concerning the point within that area at which ac- 
ceptability and public interest may be effectively and 
properly maximized.” ‘This seems to point to an ex- 
planation of action in the public interest as being a mat- 
ter of high minded men doing the right thing when it can 
feasibly be done in the midst of a maelstrom of pressures.” 
Within an idealogical framework which interprets the 
administrative decision solely as a political process it is 
not possible to attack or support a decision on the ground 
of its morality or immorality. Right, i.e. the public inter- 
est, is meaningless in this context for it is then only what 
a politically effective combination of interests will tol- 
erate or demand and thrust upon the administration by 
bringing pressure of one kind or another to bear upon 
it. Actually this process of politics is not entirely de- 
terministic as respects administrative decisions; and 
the “public interest” in the context of this process is an 
inadequate disclosure of the craft of administration and 


76 MoRALITY AND ADMINISTRATION, at 164. 

77 “Where the transactions regulated or otherwise affected are the clear and 
special concern of competing private interests and the governmental function 
is first of all to find the point of balance between the two (or more) forces, 
there is a somewhat automatic movement of decision some distance in the 
direction of the public interest. 

“ 


“The reconciliation of interests reaches dimensions of greatest administrative 
difficulty when the conflict is between a strong private interest or interests and 
a public interest real but unorganized and effectively mute. The consumer 
interest typifies such a public interest. . . . 

eit But generally there are very real public interests not readily brought 
into contrast with acute and strong private interests, and almost throughout 
the area of public administration officials must struggle with the problem of 
how much, how far, and in what way to insist upon these public interests. The 
inner moral satisfaction of responsible administrators turns on the degree to 
which they have been able to inject consideration of the public interest in the 
face of a natural inclination of spokesmen for private interests to see those 
interests as the undiluted public interest.’ MoraLity AND ADMINISTRATION, 
at 162-164. 

78Qn this point, and for an acute criticism of the view that governmental 
response to organized interests within the community can be explained by any 
deterministic theory, see SCHATTSCHNEIDER, Op. cit. supra note 51, at 28-34. 
And see his provocative discussion of special interests, politics, and the public 
interest in Schattschneider, supra note 26. A theory of the role of veto groups 
in the formulation of public policy will be found in REISMAN, op. cit. supra 
note 37. 
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of the influences and the specific social objectives motiva- 
ting official action. We need to know what specific ends, 
arrived at by what processes of decision in what kinds of 
situations, are to be the goals of action and what is the 
efficiency of the action taken in relation to these goals.” 
It is competing views of the public interest and the pos- 
sibilities for alternative courses of action that plague the 
executive.” ‘Theory abandons conscious craft grounded 
on controlled investigation of decisions in action situa- 
tions and points instead towards “practical man” tech- 
niques for reconciliation and synthesis of the demands 
of the claimants. The theory of the decision as a political 
act neglects the purposeful integration of the administra- 
tive processes of decision with the expanded insights of 
modern science in dealing with the elements of decision.” 
This is to expound a view of things which interprets the 
morality of the administrative decision to be in the qual- 
ity of its inquiry (its intelligence) as a basis for decision 
(action) in concrete social situations.” ‘The key to the 
emerging world is found in science and its many by- 
products, the rise of intelligence as a factor in human 
relations displacing ignorance and tradition as the great 
facts in human existence.” * Administration can be con- 
sidered moral to the extent that it possesses and adheres 


79 See note 68 supra. 


80 See Professor Schattschneider’s comments on “Conflicts About Public 
Interest.” Schattschneider, supra note 26 at 23, 24. 


81 See, for example, Ackoff, Operations Research in Business and Industry, 
Industrial Quality Control 41 (1952); Ackorr, THe Desicn or Sociai Ex- 
PERIMENTS (Draft, 1951); CHURCHMAN, THEORY OF EXPERIMENTAL INFER- 
ENCE (1948); Cowan, 4 Postulate Set for Experimental Jurisprudence, 18 
Put. or Sct. 1 (1951); Dewey, THe Pustic anp Its Prostems 202-203 
(1927); Arrow, Soctat CHoIce AND INDIVIDUAL VALUES (1951). 

82 The philosophical foundation for the point of view here advanced will be 
found in Dewey, RECONSTRUCTION IN PHILosopHy (Mentor ed. 1950) c. 7, 
Reconstruction in Moral Conceptions. And see Dewey, Justice Holmes and 
the Liberal Mind in Mr. Justice Hotmes (Frankfurter ed. 1931) ; Mendelson, 
Mr. Justice Holmes—Humility, Skepticism and Democracy, 36 MINN. L. Rev. 
343 (1952). The current impasse arising out of present criticisms of the 
failure of “pragmatism to take account of modern idealism” is shrewdly pointed 
up by Professor Cowan in his penetrating review of the influential work by 
Professor Cahn, THe SENSE oF Justice (1949). Cowan, Book Review, 3 J. 
LecaL Epuc. 324 (1950). 


83 MERRIAM, Op. cit. supra note 74, at 279. 
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to a craft and to ideals that make way for and foster 
choices which further rational social action. If we orient 
the morality of administration in craft, we meet admin- 
istration on the very grounds on which it justifies its 
claims for power and technical responsibilities in modern 
society.* The administrative process must then be scru- 
tinized in terms of the quality of its techniques of inquiry, 
the utility of its mechanisms, the explicitness of its aims 
and procedures, and the validation of the grounds of its 
decisions. In craft there is a foundation for conscience, 
and a conscience, as a self-limitation on the exercise of 
power, is the first step toward a morality for administra- 
tion. Beyond craft is the problem of a structure in which 
craft is protected and morality has a spokesman who 
represents administration. 

To look at the administrative decision within the 
framework of the sociology of organization yields the 
following generalized picture. Everyone in the hier- 
archy is under the influence of some undisclosed set of 
personal values. (This is the foundation of informal 
organization.) Personal values are supposed to be con- 
trolled by the formal organization, the bureaucracy 
proper, for it has internal controls designed to cut down 
discretion in the individual (limit his choices) and to 
check for error and deviation in individual behavior.” 
This is the dilemma of organization or group values in 
opposition to individual or personal values. (It is the 
“creative function” of leadership to eliminate the conflict 
between formal and informal organization.) To explain 
administrative decisions that involve the exercise of dis- 
cretion, a highly suggestive factor analysis is advanced. 
It stresses the multiplicity and situational uniqueness and 


84 This is nowhere better illustrated than in the authoritative survey of changes 
in English local government institutions by the Webbs, Enctisn Locat Gov- 
ERNMENT: STATUTORY AUTHORITIES FOR SPECIAL Purposes cc. 5 and 6 (1922). 

85“. | . you are not sufficiently discriminating between bad, good and ideal 
bureaucracy. A good bureaucracy expands the discretion of individuals and 
may encourage deviation.” Letter of Chester I. Barnard to the author, dated 
August 21, 1952. 
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varying weights of the factors affecting choice that exist 
both in the structure and in the minds of the individuals 
comprising the official personnel.” The resultant baf- 
fling complexity of factors to be taken into account pre- 
vents generalizations about administrative behavior (ad- 
ministration becomes a composite of variables) and stands 
as a barrier to the formulation of systematic operative 
techniques. The discretion of the administration is as- 
sumed to be large and not responsive to formal controls.” 

The brilliant and apperceptive Chester I. Barnard 
cuts the Gordian Knot by the twin principles of (1) di- 
rect, intuitive insight on the part of the executive who has 
to deal with multiple, inter-acting, variable factor situa- 
tions so that the “sense of the jugular” (to use Justice 
Holmes’ phrase) of the competent executive enables him 
to concentrate on the critical factors which enter into the 
decision; and (2) the principle of “autonomic” behavior, 
which permits delegation within the organization under 
conditions of incomplete knowledge on the part of the 
delegator, but with the confident expectation that beha- 
vior “appropriate” to the situation will nevertheless take 
place as a consequence of undisclosed controls operative 
within the social group exercising the delegated author- 
ity.“ The result, for Barnard, is that as a practical mat- 
ter administrative action in the form of decisions dispos- 
ing of concrete problems may take place without raising 
everything that is at work within the organization to the 
level of consciousness for purposes of the executive deal- 
ing with it in some systematic fashion. 


What is the position of law concerning the administra- 
tive decision? As the factors influencing administrative 
choices are progressively exposed, law (in the form of 
legislation and judicial decision) has moved in to subject 


86 BARNARD, Op. cit. supra note 71, 17; Simon, op. cit. supra note 69; 
Stern, Pusitic ADMINISTRATION AND ml DeEvELOPMENT (1952). 

87 SIMON, SMITHBURG AND THOMPSON, PusBLic ADMINISTRATION c. 24 (1950). 

88 See BARNARD, Education for Executives in ORGANIZATION AND MANAGE- 
MENT (1949). 
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to formal restraints what seem in the light of experience 
to be the critical factors.“ Law is flexible. It is not 
against discretion.” But law proceeds on the basis that 
discretion is not boundless. The goals of administrative 
agencies that are established by law are enforced against 
them as jurisdictional limits. Law is opposed to absolute 
discretion. It insists upon an element of order and cer- 
tainty as a desirable social value. But the idea that the 
certainty must be logical certainty has been discredited. 
Law now recognizes that the process of decision is cre- 
ative; that, as Justice Holmes perceived, the grounds of 
judgment are legislative in their nature.” Law is turning 
away from quibbles over administrative adherence to 
precedent and toward experiment in control of the ad- 
ministrative rule making power as a vehicle for attaining 
some degree of order and certainty in the system of ad- 
ministrative control. Administrators, unlike judges, do 
not legislate interstitially. And administrators have a 
broader commission than judges, who are not, in the apt 
language of Justice Cardozo, “commissioned to set aside 
existing rules at pleasure in favor of any other set of 
rules which they may hold to be expedient or wise.” ” 
Law presses administration to develop relatively stable 
patterns of conduct which will permit some prediction 
of official behavior by those who have to adjust to it. Law 
is not against the individualization of justice.” But law 
is against caprice and insists upon an informed and ra- 
tional connection (which it does not take to exclude non- 
logical considerations) between a particular action and 


89 HyNEMAN, BUREAUCRACY IN A UT tal pt. 2 (1951); Pit Adminis- 
trative Procedure Act, 60 Strat. 237, 5 U.S.C. § 1001 et seg. (1946 

90 There is no more able defense of discretion than Pound, The Administra- 
tive Application of Legal Standards, 44 A.B.A. Rep. 445 (1919). 

%1 The entire discussion by Professor Stone of “Fallacies of Logical Form in 
Legal Reasoning” has great worth for a theory of the administrative decision. 
The recognized judicial technique of “multiplication of concepts and working 
categories” is the jurisprudential equivalent of the “moral creativeness” of 
executive responsibility to which Barnard has directed attention. STONE, op. 
cit. supra note 14, at 189-198, 201- 206. It “is little understood” said Barnard, 
“except in the field of jurisprudence.” BARNARD, Op. cit. supra note 71, at 279. 

92 Carpozo, THE NATURE OF THE JUDICIAL Process 66-67 (1921). 

93 See STONE, op. cit. supra note 14, at 411-412. 
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the end pursued. In so insisting, law forces administration 
towards science and objective standards of action. “Not 
logic alone, but logic supplemented by the social sciences 
becomes the instrument of advance.” * 

Legal control of administration introduces a degree of 
formality into the administrative process. The questions 
that come to mind have to do with the effectiveness and 
significance of formal controls in relation to the operation 
of that process. On the whole, administrative theory to- 
day is negative about the efficacy of formality (law) in 
controlling organization behavior.” ‘This is correct in- 
sofar as it conceives of law in the strictly defined, auton- 
omous, positive law sense of imperative commands of a 
sovereign, as known to analytical jurisprudence.” But 
law for sociological jurisprudence is neither autonomous 
nor the only social control influencing human conduct. It 
expects that law will reflect social pressures and that it 
will function in a milieu of extra-legal influences.” Twen- 
tieth Century legislation, particularly legislation deal- 
ing with administrative bodies, has felt the impact of 
sociological jurisprudence. What was only a conjecture 
when first stated by Ernest Freund, namely, that to rem- 
edy the abuses associated with contemporary economic 

94 Carpozo, THE GRowTH OF THE LAw 73 (1924). ° 

“I think you don’t get very far in the formal (legal) control of administration 
unless you develop the varieties of evidential justification of decisions. So 
far as I know there has [not] been (and probably is not yet possible) a reason- 
ably good and fairly comprehensive taxonomy of decision situations. As I have 
listened to the several varieties of scientists—to say nothing of business execu- 
tives, public administrators—I have been impressed by the extent to which they 
actually differ as to what constitutes the evidence for valid inference for pur- 
poses of action—e.g. in the physics lab., in biology lab., in the medical lab., 
in the medical clinic, and in the courts where modern scientific and techno- 
logical testimony is given. I don’t know who or what group is equipped to 
start it. Legal control—if it is to be effective—will only begin with jurisdic- 
tional prescriptions—it will have to end in this coming world with the valida- 
tion or non-validation of the kinds of evidence sufficient for positive or negative 
decision in different kinds of situation and activities.” Letter, Chester I. 
Barnard to the author, dated August 21, 1952. The N.Y. Times, Dec. 29, 1952, 
§1, p. 20, gives notice of a grant from the Ford Foundation to the Rand Corpora- 
tion which, among other things, will “enable expansion of Rand research in 
techniques for aiding the Federal Government to determine the most effective 
courses of action for each dollar of spending, particularly in national security.” 

%5 Barnard, Book Review, 44 Am. Pot. Scr. Rev. 990, 993 et seq. (1950). 


96 STONE, op. cit. supra note 14, c. 2. 
97 Id. cc. 17 and 27. 
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and social phenomena “. . . the imperative voice of 
authority is not the most effective method of approach. 
Something more subtle, more in the nature of mediation 
and influence, with authority merely in the background, 
may be needed . . .,” has in fact come to pass.” The 
development has carried its own problems in its wake as 
concerns the relation of law to the behavior of adminis- 
trative organizations. Formal authority (law) has be- 
come inadequate as a description of (and often as a con- 
trol over) the realities of organization behavior. The 
analysis of bureaucratic organization and behavior as 
given by Max Weber, which enthroned “rational legal 
authority,” has had to give ground before the indisputable 
empirical realities of administrative performance.” Thus, 
the critical observer must ask: What can legal controls 
settle in the way of activities of administrators or interest 
groups? What choices are guided by legal norms and 
what choices do the legal norms permit in the way of 
ends? In what ways can the legal norms be made to pre- 
vail as against conflicting norms operative within the 
organization or within the community? What particular 
social results can be predicted from the norms formally 
embodied in law? The way in which the legal order will 
work out the answers to these questions depends upon 
the path which law takes in orienting itself to the proc- 
esses of administrative decision-making. That path points 
in the following direction: 

The process of decision-making is indeed, as every lawyer 
knows, one of the continual redefinition of doctrine in its appli- 
cation to everchanging facts and claims. A conception of law 
which focuses upon doctrine to the exclusion of the pattern of 
practices by which it is given meaning and made effective, is, 
therefore, not the most conducive to understanding. It may be 
emphasized, further, that official decision-makers, the people who 


have formal authority and are expected to make important de- 
cisions, may or may not make the decisions in fact. Effective 


98 FREUND, ADMINISTRATIVE Powers Over PErsoNS AND PROPERTY 584 
(1928). 

99 READER IN BUREAUCRACY, supra note 58, pt. I, Bureaucracy: Theoretical 
Conceptions and pt. 4, The Structure of Bureaucracy. 
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control over decisions may be located in governmental institu- 
tions, but may also be located in political parties or pressure 
groups or private associations and the people exercising control 
may rely for their power not upon formal authority but upon 
wealth, enlightenment, respect or other values. Description which 
would concern itself with effects as well as with myth must take 
into account this structure of effective controls over apparent 
governors. Formal authority without effective control is illusion ; 
effective control without formal authority may be naked force. 
A realistic conception of law must, accordingly, conjoin formal 
authority and effective control and include not only doctrine but 


also the pattern of practices of both formal and effective decision- 
makers.* 


Law is already on the path of conjoining “formal author- 
ity and effective control” in dealing with the processes of 
administrative decision making. One need only compare 
administrative practice under the Food and Drug Act 
(1906) with the provisions of the Food, Drug and Cos- 
metic Act (1938),*” and administrative practice under 
the National Labor Relations Act (1935) with the Labor 
Management Relations Act (1947), to see that over a 
period of time law deals with administration in a man- 
ner that gets at “not only doctrine but also the pattern of 
practices of both formal and effective decision-makers.” 

Law is now beginning to deal consciously with the ad- 
ministrative hierarchy. In so doing, it builds on the tech- 
nical craft of hierarchical behavior that has been worked 
out over the years by administration.“ Hierarchy sup- 
plies the unifying structure for the machinery of admin- 
istration, and a professional technique of hierarchical 
performance is indispensable for effective employment 
of discretionary powers.“ But the technique of hier- 


100 McDougal, Law and Power, 46 Am. J. Int’t L. 102, 110 (1952). Pro- 
fessor McDougal is discussing current criticisms of the role of law in American 
foreign policy. 

101 34 Stat. 768 (1906); 52 Star. 1040 (1938), as amended, 21 U.S.C. § 301 
et seq. (1946). 

102 49 Srar. 449 (1935), 29 U.S.C. § 151 et seg. (1946) ; 61 Stat. 136 (1947) ; 
29 U.S.C. § 141 et seg. (Supp. 1952). 

103 See, for example, the Presidential Subdelegation Act of 1950, 3 U.S.C. 
§ 301 (Supp. 1952), and the Hearings on the Reorganization of the Department 
of Agriculture, 82d Cong., 1st Sess. (1951). 

104 Freund, The Law of the Administration in America, 9 Pov. Sct. Q. 403 
(1894) ; Wyman, THE PRINCIPLES OF THE ADMINISTRATIVE LAW GOVERNING 
THE RELATIONS OF Pustic Orrices cc. 7 and 8 (1903); Morality anv Ap- 
MINISTRATION, at 134-140, 164-172, 228 et seq. 
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archical performance, no matter how perfected, is no 
guarantee that what goes in one end of the administrative 
machinery will come out a defensible public policy at the 
other end. Considered as technique, administration is in 
no better position to guarantee the achievement of its ends 
than is law to guarantee just results from perfected legal 
techniques.” Law does not equate the hierarchy with 
morality but with efficiency, and there is no guarantee 
that efficiency, which is neutral, will be moral. 


Administrative concentration means administrative control. 
Graduated subordination of offices under one executive chief 
centers in the latter the ultimate responsibility for all official acts, 
and gives him the corresponding power to hold all officers to the 
performance of their duties. As far as the danger of official neg- 
lect and misconduct on the part of subordinates is concerned, 
this is the ideal kind of control; for it operates constantly through 
organs constituted for that very purpose, and keeps awake in 
every officer the sense of immediate and certain responsibility. 
This is the only possible control where the discretionary action of 
subordinate authorities is questioned on the ground of wisdom 
and expediency; . .. This kind of control is liable to fail where 
questions of fact or law arise between the administration and 
private persons; the issue between public interest and private 
right should be decided with absolute impartiality, and the ad- 
ministration may be expected to lean in favor of the public in- 
terest. In this class of cases, therefore, the impartial control of 
judicial tribunals is more appropriate. The administrative con- 
trol must fail, again, where the executive government in its 
highest organs is opposed to the enforcement of the law: the issue 
is then political and requires the action of other governmental 
powers,*° 


The qualifications which law attaches to its acceptance 
of the principle of hierarchical organization indicate 
that, for law, efficiency and centralized political respon- 
sibility of the administration are not always the overrid- 
ing ideals.’ Law does not regard the hierarchy as an 
instrument for absorbing all administrative action into the 
realm of Presidential discretion.“ Law distinguishes 
the political acts of the chief executive authority from 


105 RaDIN, op. cit. supra note 34, at 152-154. 
106 Freund, supra note 104, at 414-415. 
107 Compare, MORALITY AND ADMINISTRATION, at 130 et seq. 
108 Kendall v. United States, 12 Pet. 524 (U.S. 1838). 
4 
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administrative acts.’ Law retains the freedom to exper- 
iment in non-presidential forms of organization.“° Law 
accepts only partially the principle of administrative 
theory that the administrative decision is the product of 
the executive as a political institution and is properly to 
be regarded as a matter of policy that should be evaluated 
by politically responsible agencies. Law persists in treat- 
ing the executive as a legal as well as a political institu- 
tion, and the administrative decision, for all its policy 
aspects, as presenting special problems in the administra- 
tion of justice. 


IV 
THE ENDS OF LAW AND ADMINISTRATION COMPARED 


Of the attitude of administrative theory toward law, 
one may say that it is ambivalent and that it is too narrow. 
As to its ambivalence, on the one hand, administrative 
theory sees law (legislation) as authorizing administra- 
tive action and it looks to law for large delegations of 


authority. On the other hand, it is impatient of the re- 
straints upon administrative action that are often found 
in law (the legal order). And its treatment of positive 
law from the standpoint of “administering the law” shows 
that theory in administration is hostile to a conception of 
law as being something determinate.’ As to the narrow- 
ness of its conception of law, administrative theory, under 
the influence of pragmatism, proposes to interpret law as 
action. “Except when dealing specifically with the courts 
the primary purpose of legislatures in enacting law is to 
provide basis for administrative action. The principal 
determination is that there shall be action.” *” 


Now there are some legal philosophers who interpret 
law as action. But there are also some who do not. What 


109 Chicago & Southern Air Lines, Inc. vy. Waterman Steamship Corp., 333 
U.S. 103 (1948). 

110 Humphrey’s Executor (Rathbun) v. United States, 295 U.S. 602 (1935). 

111 MORALITY AND ADMINISTRATION, at 70-71, 96-97. 

112 Jd. at 94-95. 
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one of the most influential of the latter has said about the 
interpretation of law as action should suffice to warn 
against its uncritical adoption by administrative theory. 


. . . This is pragmatism, to be sure, for action stands as its 
first principle. But such ‘radical pragmatism’ devours itself. 
What was thought of as a test for truth, namely, its workability 
or its consequences in action, has become an absolute, and no 
test of its truth as a first principle is possible. 


.. . Suppose .. . I write instead: Law is /naction First and 
Everything Else Afterwards. What now? Why, it doesn’t look 
bad at all. Law is Inaction, that is, Restraint. Law is Force 
Preventing Action. But this is a quibble you will say. The law 
which restrains is itself the action we have in mind; it was en- 
acted, you will say. To be sure, but that is a very thin kind of 
action. Once done, it is done for. Thereafter, all is inaction or 
else not law, i.e., Unlawful. And the don’ts of law add up to an 
awful lot as John Dickinson has shown in his Law Behind Law. 
Most laws are obeyed; most decisions put an end to action... . 

Besides, what of the vast area of human conduct about which 
the law has not spoken, that is, acted upon? Herein lie the fertile 
fields of human liberty and ingenuity. An ordinance forbids me 
to spit on the sidewalk? Very well, I shall spit in the street. In 
the inaction of the lawgiver is my liberty. And is this not law? 
Do I need to be told that the Supreme Court has approved or 
will approve my course of conduct? No. It is usually enough 
that it has not disapproved, will not disapprove. If law is action, 
most of us live our lives out of the sphere of law. This I doubt, 
or rather, let me say, wonder about. Couldn’t you put action 


and inaction together for us . . . and see what the synthesis is? 
Again, I am really wondering whether I should say that law 
is not action, but is passion. . . . Law is love; and hatred too, 


while I am at it. Again, what would happen if one took as his 
opening theme the following: Law is Passion First and Every- 
thing Else Afterwards? *** 

The law is action—inaction controversy has some very 
practical implications for evaluating thought in public 
administration from the standpoint of social control. The 
contemporary theory of administration and society presses 
for an ever broader realm of control through bureau- 
cratic instrumentalities as both necessary and appropri- 
ate.""* Theory in administration began by explaining the 


113 Cowan, Book Review, 4 J. Lecat Epuc. 508, 509-510 (1952). 

114 MorALITY AND ADMINISTRATION cc. 1, 10; BarNnarp, A Review of 
Barbara Wooton’s Freedom Under Planning in ORGANIZATION AND MANAGE- 
MENT (1949); RosENFARB, FREEDOM AND THE ADMINISTRATIVE STATE (1948) ; 
Long, supra note 62. 
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importance of administration as a consequence of the so- 
cial change that has rocked the Twentieth Century. The 
end of the administrative apparatus in early theory was 
“. . . the interest of governmental efficiency, though it 
may be used subsidiarily in the interest of the protection 
of private rights and the promotion of the social well- 
being. Its main endeavor is to obtain harmony and uni- 
formity in administrative action, efficiency in the admin- 
istrative services, and uprightness and competency in ad- 
ministrative officers.” ‘Theory in administration has 
since gone on to interpret the paramount function of ad- 
ministration as that of utilizing governmental power to 
direct social change along the path of “inchoate major- 
ity,” as against highly organized, special public interests. 
That is to say, contemporary theory has associated admin- 
istration with reform and has given a new teleological 
content to the administrative apparatus. All institutions 
of administration, particularly the chief executive, have 
been reinterpreted from this vantage point.’ 

In focusing upon a revised conception of the ends of 
administration in organized society, administrative the- 
ory, more than ever, has need of a general view of the na- 
ture of social action; that is, a view of social institutions, 
of social change, of the total mechanism of social control, 
and of the factors making for conflict as well as integra- 
tion in society.” Stated differently, to explain the social 
reality with which it purports to deal, administrative 
theory has to become completely aware of its sociology. 
Actually administrative theory as a theory of administra- 
tion and social control is “‘. . . too much under the influ- 
ence of contemporary conditions during periods when 
the theory was developed. Conditions have changed so 


115 GoopNow, THE PRINCIPLES OF THE ADMINISTRATIVE LAW OF THE UNITED 
Srates 273 (1905). 

116 Hart, The President and Federal Administration in Essays ON THE Law 
AND PRACTICE OF GOVERNMENTAL ADMINISTRATION (1935); Corwin, THE 
PRESIDENT: OFFICE AND Powers 365-373 (3d ed. 1950). 

117 See, for example, Parsons, THE StrucTuRE OF SoctaL Action (2d ed. 
1949); Parsons, THE SoctaL System (1951); Parsons AND SHILS, TowarD 
A GENERAL THEORY OF ACTION (1951). 
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radically since then that a deliberate attempt at fresh re- 
thinking is called for.”“* The theory of public admin- 
istration has always seen a pluralistic society, by which 
I mean that it has always recognized the existence of 
other social organizations besides the State, although it 
has not been clear as to the division of labor between them 
and the State for purposes of social control.* And as 
administration came into prominence at a time when the 
doctrines in support of laissez-faire were disintegrating, 
the theory of public administration has stressed the co- 
operative and associational, rather than the individualis- 
tic, aspects of modern society; it has always accepted the 
necessity for state intervention (which means administra- 
tive intervention) for purposes of “social amelioration” ; 
and it has always been aggressive toward what it considers 
vested and anti-social economic interests, which has meant 
in practice a principle of limitation of individual rights in 
favor of what it considers to be the “common welfare” or 
public interest. Behind the foregoing are judgments 
about the validity of various aspects of the competitive 
economic order from the standpoint of their social utility 
which, for administration, supply the morality of its con- 
trols.‘ Contemporary administrative theory assumes a 
society in which organized economic and social forces 
are in conflict with each other or with some unorganized 
public, and government is compelled to intervene in 
these controversies to control behavior on the basis of 
some deliberate policy choice that it claims favors the 
public interest.“ Contemporary administrative theory 


118 Karve, Pustic ADMINISTRATION IN Democracy 61 (1950). 

119 Latham, The Group Basis of Politics: Notes for a Theory, 46 Am. Pot. 
Sct. Rev. 376 (1952) ; Leiserson, Problems of Representation in the Government 
of Private Groups, 11 J. or Pow. 566 (1949), which reflects the philosophy of 
Dewey, RECONSTRUCTION IN PHILosopHy c. 8 (Mentor ed. 1950); DeGraztra, 
Pustic AND Repustic cc. 8, 9 (1951). Compare, Karve, Purtic ADMIN- 
ISTRATION IN Democracy (1950); Si0Nne, op. cit. supra note 14, cc. 26, 27. 
Generally, see the authoritative survey of the philosophy of modern political 
pluralism by Ex.tiott, THE Pracmatic Revott iN Poritics (1928). 

120 Compare present popular attitudes towards big business. See FisHer 
AND WITHEY, Bic Business AS THE PEopLe SEE It (1951). 

121 MoRALITY AND ADMINISTRATION c. 8; HERRING, op. cit. supra note 26. 
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places administration squarely in the middle of the in- 
tense conflicts of material interests in society. It talks of 
morality, but in reality it sees only conflicting group inter- 
ests, and the search is for some advantage for administra- 
tion in this situation.*” 

The result, for administrative theory, is an inevitable 
emphasis upon power and control.** Contemporary 
theory postulates as desirable an administration possess- 
ing larger powers than it really needs for control. “. . . 
presidents and department and agency heads must be 
vested with much more power than they can exercise, even 
institutionally. It is important as a potential applicable 
in particular cases and ways, and as identifying the area 
within which responsible discretion may be exercised, 

..’™* Related to this is the assertion that the “dan- 
ger” really is “that the power of the government may be 
too slight in support of the majority public.” *” It is 
necessary, so the argument goes, to vest large blocs of 
power of indefinite reach in the upper levels of the hier- 
archy because of the blight on the exercise of authority in 
the lower levels of the hierarchy, namely, its capture by 
special interests and small highly organized publics. 
Administrative power is “captured” by the affected spe- 
cial interests as a defensive countermeasure against con- 
trol, and this, in turn, must be met by further grants of 
power, but to the upper hierarchical levels where it is 
more likely that the whole public interest can be given 
effect. Theory shoulders administration with the burden 
of “democratic morality,” t.e. with “. . . whatever re- 
ductions in special privilege as seem to be relevant, neces- 
sary, and feasible, and the opening of opportunity for the 
largest realization of the potentialities of citizens gen- 
erally.” *** 

122 Long, Bureaucracy and Constitutionalism, 46 Am. Por. Sct. Rev. 808 
. supra note 62. 

124 MoRALITY AND ADMINISTRATION, at 239. 


125 Td. at 155. 
126 Jd, at 67. 
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The emphasis on power is unmistakable, but adminis- 
trative theory nevertheless attempts to explain power 
away when describing administrative behavior. The co- 
ercion of government is equated with the direct and in- 
direct coercions experienced by individuals in their pri- 
vate lives.’ Power is important as power in reserve, 
“most effective when it is far from fully used.” ** The 
most effective administrators are depicted as persons who 
would rather not use authority.” Control is really the 
“capacity” for control and not its “universal or constant 
exercise.” *** The action of government is described as 
“shot through with persuasion, cooperation, inducement, 
service, and considerateness.”*** Indirect general con- 
trols, rather than direct individual controls, are to be pre- 
ferred because they leave individuals unaware of restric- 
tions on their behavior.” ‘The deviate and not those who 
conform to an approved standard of practice will feel the 
bite of coercion.** The tone of administrative decision- 


making is not peremptory, since the facilities for appeal 
and review give administrative decisions a tentative and 


134 


malleable character. 

The foregoing ought not to be pushed to the point 
where we are in the realm of “doublethink” and control 
is not control, coercion is not coercion, authority is not 
authority and power is not power.’ Legal theory recog- 
nizes the element of force in law and administrative the- 
ory ought also to recognize that administration, too, is a 
system for control (by compulsion or by inducements) of 
human behavior. “A government without power is con- 


temptible.” *** What we can take the negations of power 


127 Td. at 23, 207. 

128 Jd. at 243. 

129 Jd. at 205. 

130 Jd. at 159. 

181 Jd. at 155. 

132 Jd. at 224. 

133 Jd, at 223-224. 

134 Jd, at 225. 

135 ORWELL, 1984 p. 163 et seg. (Signet ed. 1950). 

136 Argument of Attorney General Akerman in the Legal Tender Cases, 12 
Wall, 457, 525 (U.S. 1870), 
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to mean is that administration has “assensual” techniques 
for the civilized application of power.’” Nevertheless, 
although both law and administration control human be- 
havior, the two are distinguished by the fact that “Not 
only what we ought to do or not to do, but what we may 
do if we choose or leave undone if we prefer, is the busi- 
ness of the law.” ** 

Restraints may not be incompatible with freedom, but 
liberty under law includes the element of freedom from 
restraint.’ In this context the issue is not one between 
law and administration but one of law and administration 
both in their relation to society. We may accept it as a 
fact that administration is a vehicle for the infusion of 
moral ideas into law (the legal order).**° What theory 
in administration appears to be saying is that the moral 
principles which it would convert into legal obligations 
show that administration is more responsive to worthy but 
unsecured interests in society than is law. This raises the 
question of “socio-ethical conviction” as it operates in 
both administrative and legal theory,’ and also the ques- 
tion of the relation of law to morals in the Twentieth 
Century. As to the former, what we have, in a general 
way, is a claim that administration is responsive to pro- 
gressive social change. This implies that for administra- 
tion there are objectively definable and defensible social 
and individual rights or interests which, taken together, 
constitute the ideals around which its craft is oriented. 
In effect, the claim is an assertion that the public interest 
of administration is not lost in sentimentality and rises 
above the accidents of politics.“* What we must then ask 

137 Hotmes, THE Common Law 43-44 (1949 ed.) ; Cowan, The Relation 
of Law to Experimental Social Science, 96 U. or Pa. L. Rev. 484, 490-491 
(1948) ; Caun, THE SENSE or INjustice 48-50 (1949). 

138 RADIN, op. cit. supra note 34, at 18. 

139 Jd. at 17 et seq.; CAHN, op. cit. supra note 137, at 51 et seq. 

140 Generally, see Pounp, Law AND Morats (2d ed. 1926) “It will not do to 
say that our new regime of administrative justice is not part of the law.” /d. 
" 101 See STONE, op. cit. supra note 14, c. 25. 


142 See, in this connection, the interesting article by Nevins, Can the Clock 
Be Turned Back? N.Y, Times Magazine, Nov. 23, 1952, p. 9, col. 1. 
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for is the content and source of the value judgments of 
administration as a disciplined profession. But of the 
socio-ethical convictions of administration we can say that 
administrative theory has only newly become conscious of 
the problem of its values,*** and it contains nothing as 
systematic and as self-consciously critical of the “ought” 
or the normative in administation as exists in legal theory 
in that branch of jurisprudence devoted to theories of 
law and justice.““* As for the latter—the present day re- 
lation of law to morals—administrative theorists are un- 
aware of how far law has gone in the direction of accept- 
ing and adjusting to social change. The end of law is 
no longer considered to be “a maximum of free individual 
self-assertion.” *“* But law is not thereby shouldered with 
the impossible moral burden of eliminating cruelty and 
exploitation from society.“*° Contemporary juristic 
thought sees law (1) as oriented to “the concrete indi- 
vidual life rather than . . . the abstract individual will,” 
which means the recognition of community (social) in- 
terests as well as individual interests and (2) as con- 
cerned with “civilization as distinct from and contrasted 
with politically organized society.” *** An expression of 
the law’s concern with civilization is “the idea of guaran- 
teeing by law universal reasonable expectations involved 
in life in civilized society.” ** 


143 Sayre, supra note 2. 

144 See STONE, op. cit. supra note 14, pt. II. For comparable materials as to 
administration, see WaLpo, THE ADMINISTRATIVE STATE cc. 1-6 (1948). It 
is worth noting that for a statement of its ultimate moral ideals MoraLity AND 
ADMINISTRATION appropriated the values of legal idealism. See note 28 supra. 

145 Pound, Twentieth-Century Ideas as to the End of Law in Harvarp LEGAL 
Essays 357, 368 (1934); Pounp, Law anp Morats 101 et seq. (2d ed. 1926). 

146 RADIN, op. cit. supra note 34, at 163. 

147 Pound, Twentieth-Century Ideas as to the End of Law, in Harvarp LEGAL 
Essays 357, 361 (1934). And see his address, Pound, Legal Education in a 
Unifying World, 27 N.Y.U.L.Q. Rev. 5 (1952), in which, among other things, 
he said, “. . . there does seem to be a universal element in the law having 
to do with certain fundamental expectations of men involved in life in civilized 
society, certain fundamental relations, and what one may call general jural 
postulates of civilization.” 

148 Pound, Legal Education in a Unifying World, supra note 147, at 13. See 
McDougal, The Comparative Study of Law for Policy Purposes: Value Clari- 
fications as an Instrument of Democratic World Order, 61 Yate L. J. 915 
(1952); SToNE, op. cit. supra note 14, c. 27. See also, FREUND, STANDARDS OF 
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The emerging ends of Twentieth-Century law are not 
incompatible with administration. Agencies of adminis- 
tration are needed for their attainment. But as the ends of 
law (the legal order) are paramount over the whole body 
of legislators, these ends will be impressed upon adminis- 
tration. The movement of administration toward a more 
integrated relationship with the political institutions of 
organized society, which administrative theory urges as 
desirable, cannot give administration autonomy from law. 
If the direction of politics moves toward paths of retro- 
gression and repression, and thus places administration 
as its handmaid at odds with civilization ideals, adminis- 
tration can expect the ordeal of another period of strict 
restraint by law. The ideals of the legal order are not 
necessarily identified with the outlook of a particular 
political epoch. Law not only has an institution for the 
authoritative formulation and application of its ideals— 
the independent judiciary—but that institution is so struc- 
tured in society that it can protect its ideals and its craft 
from political perversion. “You may chain the law down 
with all manner of clamps and bonds. The wizard Jus- 
tice has a queer way of setting the victim free.” ** 


The still unanswered problem facing all who today 
speak of civilization ideals is what to do with individual 
interests? Fifty years ago the problem was what to do 
with social interests." Individual interests are the con- 
tribution of the Nineteenth Century to civilization. Con- 


AMERICAN LEGISLATION c. 1 (1917), and note his observation: “Most of the 
common law has developed in that atmosphere of indifferent neutrality which 
has enabled courts to be impartial but also keeps them out of touch with vital 
needs. When interests are litigated in particular cases, they not only appear as 
scattered and isolated interests, but their social incidence is obscured by the 
adventitious personal factor which colors every controversy. If policy means 
the conscious favoring of social above particular interests, the common law 
must be charged with having too much justice and too little policy. It has 
fallen to the task of modern legislation to redress the balance.” Jd. at 48. 

149 Carpozo, THE Parapoxes oF Lecat Science 27-28 (1928). The relation 
of the concept of justice to values is discussed in Lecture II. And see, Radin, 
The Goal of Law, Wasu. U.L.Q. 1 (1951); Cahn, Authority and Responsi- 
bility, 51 Cor. L. Rev. 838 (1951). 

150 Pound, Do We Need a Philosophy of Law? 5 Cov. L. Rev. 339 (1905). 
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temporary law and juristic thought strive to find a place 
for and to protect individual interests within the frame- 
work of a jurisprudence attuned to modern sociological 
insights.“ Law recognizes individual interests. The 
machinery of law is shaped to deal with them. Law typ- 
ically deals with individual interests which are con- 
sciously shaped into an adversary form. Administra- 
tion finds it difficult to recognize individual interests. 
Administration is weakest in its handling of adversary in- 
terests. The machinery of administration is shaped to 
deal with social interests, with questions of public policy 
involving the relationships of groups rather than indi- 
viduals.** When the desire is to give the greatest protec- 


tion to individual interests subjected to administrative 
control, law will force administrative procedure to be- 
come quasi-judicial in form, thus treating the adminis- 
tration and the regulated parties as adversary interests. 
But this is resented by administrators and criticized by 
many observers on the ground that typically legal pro- 


cedures are inadequate for the task of policy formation.” 
At the most administration is willing to individualize 
justice, that is, through non-adversary processes recognize 
so far as it thinks is desirable the interests of the indi- 
vidual within a system of control intended to further the 
public interest. Thus, with respect to a system of admin- 
istrative regulation, individual interests are never dissoci- 
ated from bureaucratic control. 


151 As stated by Roscoe Pound: “We are no longer bound to believe that 
only one of the two, individual freedom of action and cooperative organized 
activity, can be taken account of in our picture of human life. We are not 
precluded from an ideal which allows both for competition and for cooperation. 
We are not compelled, because we recognize cooperation as a factor in civiliza- 
tion, to sacrifice all that was achieved in the last century by working out a 
system of individual rights, or what has been achieved through and since the 
Puritan revolution toward securing individual freedom as a no less essential 
factor.” Soctat Contro. THroucH Law 132-133 (1942). And see his New 
PaTHS OF THE Law (1950). 

152 RapDIN, op. cit. supra note 34, at 129 et seq. 

153 Jbid. Differentiation of administrative procedures based on a distinction 
between rule making and adjudication, and as to the latter between contested 
and uncontested cases, offer practical relief to the administrator. 
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CONCLUSION 


We have been looking at the ordeal of modern admin- 
istration. Power ridden, but denied automony; con- 
vinced of its bona fides, but the object of obloquy; en- 
gaged in formulating ideals, but unable to impose them 
upon either law or politics; in search of the public inter- 
est, but caught in the web of its own materialistic view of 
society; gradually working out a craft, but willing to for- 
sake it for an alliance with disciplined, hierarchically 
organized political power; dependent upon science, but 
moving to subordinate science to the nonprincipled de- 
mands of politics; endeavoring to advance the welfare 
of society, but blocked by the inadequacies of its out- 
moded sociology. (It has only a sociology of organiza- 
tion.) 

To the extent that administration becomes a craft, it 
will have to have ideals. To protect its ideals and to 
further its craft, it must have an area of autonomy from 
law and from politics. Administration will best serve 
society when it sticks firmly by its craft and its ideals and 
by so doing supplies a yardstick by which to measure how 
far law and politics fall short of civilized social ideals. 
Administration, like law, cannot expect to escape the 
damaging effects of radical discord and divergence be- 
tween the various agencies of social control in society. But 
in the degree to which administration adopts ideals and 
fashions a craft compatible with “life in civilized society” 
it will find itself moving in the direction being taken by 
law and by the best in contemporary juristic thought. 
The caveat addressed to law by one of its great scholars 
is applicable equally to administration: 

Humanity is, after all, the business of the law. When the 
law forgets that, it were well that its right hand should forget 


its cunning and its eloquent tongue cleave to the roof of its 


mouth. It will remain in permanent exile by the rivers of 
Babylon.*** 


154 Jd. at 164. A stimulating treatment of public administration from the 
standpoint of civilization ideals is Karve, PusLic ADMINISTRATION IN Democ- 
racy (1950). 








AIR WARFARE AND LAWt 


AN ANALYSIS OF THE LEGAL DOCTRINES, PRACTICES 
AND POLICIES 


C. P. PHILLIPS * 


Ask plain citizens whether there are laws regulating 
the conduct of hostilities, and you get a No answer 99 
times out of 100. The consequences of this widely shared 
disbelief in the efficacy of law to mitigate man’s inhu- 
manity to man at its most savage locus are nothing short 
of catastrophic. Law discredited is law paralyzed. 
Bereft of force, the crystallized morality of mankind 
concedes the field to unbridled barbarity. The special- 
ists of violence, confident that victory will insulate them 
against enemy retribution, need acknowledge no re- 
straints whatever if the collective conscience of their na- 
tion is anesthetized. Any nation whose citizens believe 
the practice of violence to be governed by the law of the 
jungle is unlikely to have a standard of conduct which 
the national conscience can invoke. Legal scholarship, 
whether by trying to impose an impossibly high stand- 
ard of conduct or by loudly proclaiming the absence of 
any standard at all, thus eases mankind’s descent into 
pure savagery. The present study examines the chances 
of arresting this descent by salvaging, from the mass of 
doctrine purporting to regulate the conduct of hostilities, 


the few mitigatory principles which survive the test of 
air warfare. 


I 
THE ROAD TO NUREMBERG 


The tale of man’s endeavor to erect a doctrinal struc- 
ture affording some measure of protection against war’s 


+ This article will be published in two parts. Part II will appear in a sub- 
sequent issue. 


*LL.B., Yale University, 1952. 
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shattering events is not a happy one. Most efforts at 
community control of the practices of violence have had 
merely anecdotal significance. We do not seem to be 
confronted in this area with the standard pattern of de- 
velopment common to more mature systems of municipal 
law: the entrustment to certain community-selected of- 
ficials of the function of. controlling individual value 
readjustments, in the light of tacit or overt community 
policies, by means of legal doctrines which may or may 
not bear some real relation to these policies but which do 
at least have the sanction of community coercion behind 
them. Every attempt to fit international law, and more 
especially the law of war, into this pattern by analogy 
runs up against a whole complex of logical blocks. For 
one thing, it postulates the delegation by the world com- 
munity of control over the exercise of conflicting tech- 
niques of violence to precisely the same nation-state 
officials who must in practice use those techniques to 
maximize their own national power. (As if, on the mu- 
nicipal level, community control of the practice of mur- 
der should be delegated to murderers.) For another, it 
presupposes one community, with one set of policies for 
these officials to implement; whereas, especially in total 
war, two radically conflicting sets of policies are at stake. 
Still further, assuming usable doctrines to be available, 
it posits the existence of organized community coercive 
power to back them up; whereas no such community 
coercion appears in fact to exist. For many observers 
these apparent inconsistencies destroy whatever surface 
persuasiveness the analogy may possess. In abandoning 
it, they also abandon any hope of subjecting war to law. 
This abandonment is a tragic mistake, because the an- 
alogy for all its imperfections is an apt one, and with- 
out it we have nothing. 

In attacking these logical blocks one by one, we must 
first consider whether in fact enforcement of the law of 
the world community is delegated to precisely those offi- 
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cials whose actions are sought to be bound thereby; and 
whether, if this is in whole or in part the fact, there is 
anything inherently inconsistent in it. Nothing is to be 
gained by pretending that there is an objective tribunal 
superior to the nation-states by whose authority nation- 
state decisions on violence are governed. But nation-state 
officials, in making these decisions, not only are them- 
selves swayed by considerations other than those of pure 
power but also attempt to influence enemy decisions (for 
instance, by reprisals or the threat thereof) to conform 
to other than power objectives. Their appeal to a supra- 
national standard of behavior to which they themselves 
at least pretend to conform is a confession that they re- 
gard themselves not only as custodians of their immedi- 
ate national interests but of principles transcending the 
context of conflict in which they are invoked. Further- 
more, recent developments in the history of attempts to 
enforce a supranational standard of behavior have been 
marked by the establishment of postwar tribunals which, 
despite the fact that they have been manned solely by the 
victors, have tried to mete out justice, not naked ven- 
geance.. And despite the calumny directed their way, 
these tribunals have done their job with striking success. 
The undeniably regrettable circumstance that lawbreak- 
ers among the victors were beyond the reach of these 
prosecutions by no means vitiates the results they accom- 
plished, nor does it destroy the principle upon which they 
rested: that whoever ignores the commands of the con- 
science of mankind runs a risk of retribution. Finally, 
the analogy of entrusting the control of murder to the 
murderer is not in this context damaging; we may all 
harbor the impulse of murder, and all the positive law 
men could write would not stifle this impulse but for 
the duty of self-command which involvement in mankind 
imposes on us. Alone or in society we are all custodians 





1Mr. Justice Jackson, The United Nations Organization and War Crimes, 
46 Proc. Am. Soc’y Int’t L. 196 (1952). 
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of the law; this is as true for the unformulated law of 
war as it is for the law which organized society’s written 
codes imperfectly express. Of course this leaves open 
the “quis custodiet ipsos custodes”’ question; but this is 
always an open question, from the lowest level of society 
to the highest. 

Next comes the question of the policy objectives which 
the custodians of world law—who are admittedly, but as 
just demonstrated not therefore inconsistently, the cus- 
todians of nation-state power—are to implement. If 
these objectives are always exclusively national objec- 
tives, irreconcilable not only with each other but also 
with any ultranational goals, the force of our analogy is 
destroyed. But this is not the fact. World goals are 
implicit in national goals. They are the standard against 
which the relative merits of national goals are measured. 
Any rational and consistent set of preferences with re- 
spect to the shaping and sharing of values among indi- 
viduals must meet the test of hypothetical transposition 
from the national to the world community; national 
value goals which are demonstrably insusceptible of such 
transposition cannot be described as either rational or 
consistent. Only in the rarest of cases, even when na- 
tional goals so radically conflict that war results, is there 
no common denominator at all between the belligerents 
on the question of safeguards for individual values. It 
may be doubted whether even the most recent war pre- 
sented this exceptional case. German archives made 
public at Nuremberg reveal that even the Nazis assessed 
decisions in the light of beyond-war value considera- 
tions.” The fact that these considerations were posed in 
terms of immediate power advantage does not alter the 
fact that they were recognitions of the existence of an 


2 See exhibit Great Britain No. 492 before the International Military Tribunal 
at Nuremberg, reproducing a Top Secret German Armed Forces memorandum 
of February 1945 discussing, and advising against, the denunciation of certain 
war conduct agreements. Supp. A. Nazi CoNsprracy AND AGGRESSION 894 
(U.S. Office Chief of Counsel for Prosecution of Axis Criminality 1946). 
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ultranational standard which could not safely be disre- 
garded.’ And even if we could find in actuality the case 
of a belligerent whose actions in no way acknowledged 
the existence of an overriding world policy, the absence 
of such policy would not thereby be demonstrated, any 
more than an actual murder demonstrates the absence of 
a community policy against murder. In logic as in fact 
there is no gainsaying the existence, even in a total war 
situation, of policy objectives acknowledging no narrow- 
er limits of application than the world community as a 
whole. These objectives are not artificial constructs; 
they are rooted in man himself. Their detailed analysis 
may be reserved for later; enough for the moment to 
observe that, just as in the long run they condemn the 
use of violence in shaping values, in the short run they 
forbid even in a context of violence the total disregard 
of the dignity of man. 


Having conceded upon analysis the existence of world 
community objectives and identified the officials to whom 
the duty of implementation has been delegated, we can 
locate the sources of community coercion backing up 
this implementation with no difficulty. Just as nation- 
state officials are custodians of world law, they command 
the force to back itup. This is admittedly a fairly primi- 
tive enforcement device. Pending the establishment of 
an effective world sanction mechanism, however, it is 
all we have to work with; and that it is better than no 
enforcement device at all is a demonstrable fact which 
only those who cannot or will not understand its limits 
pretend to deny. During war, these officials not only 
police enemy violations of world community standards 
by reprisals or threats thereof but are themselves policed 

3 “On the basis of the practice of states in the wars of the last centuries, there 
exists the ‘International Law of Usage’ which cannot be done away with uni- 
laterally. It comprises the latest principles of a humane conduct of war; it is 
not laid down in writing. To respect it is however considered a prerequisite for 
membership in the community of states. . . . Consequently Germany will by 


no means free herself from this essential obligation of the laws of war by a 
denunciation of the conventions on the laws of war.” Id. at { B-2. 


5 
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by beyond-war considerations rooted in these same stand- 
ards. At war’s end (or during war when enemy violators 
fall into their custody), they join to punish enemy viola- 
tions through tribunals conducted in at least nominal 
accordance with world community objectives. In all 
such cases they have the coercive force, embattled or vic- 
torious, of their nations behind them. 


Granted the existence of community officials entrusted 
with community power to implement community objec- 
tives, it must next be ascertained whether, in the doc- 
trines which tradition and scholarship have placed at 
their disposal, these officials have been given adequate 
working tools. What, if any, are the legal doctrines 
directly or indirectly applicable to air warfare? Of what 
assistance are they to the decision-maker? Do they 
sharpen, or merely obscure, the underlying factual con- 
flict of policiesP How and by whom have they been 
shaped? History may provide useful insights at this 
stage of our inquiry. 

Although the focus of this study is the conduct of air 
warfare, it would not do to limit inquiry to attempts to 
regulate this type of warfare alone. Not only would this 
foreclose consideration of regulatory principles which, 
if they have any validity at all, are as valid for air war- 
fare as for any other manifestation of violence; but it 
would also leave us with very little to consider at all, 
since it has been widely asserted that there is, strictly 
speaking, no international law directly applicable to the 
employment of air power in war.* The development of 
the laws of war as a whole must therefore be surveyed, 
if only to discover in what historical contexts regulatory 
doctrines were formulated and to what extent they were 
honored when the context changed. 


4See German memorandum, supra note 2; Garner, International Regulation 
of Air Warfare, 3 Air L. Rev. 309, 318 (1932); Nurick, The Distinction Be- 
teveen Combatant and Noncombatant in the Law of War, 39 Am. J. INT'L L. 
680 (1945); Sandiford, Evolution du Droit de la Guerre Maritime et Aerienne 
in 2 Recuer pes Cours 660 (1939). 
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The international law of today has its roots in the chaos 
which followed the collapse of the central authority of 
the Church. During the Middle Ages the endless suc- 
cession of private wars felt the humanizing impact of 
two great ecclesiastical institutions, backed up by an in- 
tangible but nevertheless far from inconsequential crimi- 
nal sanction. ‘These institutions were the Peace of God, 
which forbade the infliction by combatants of the slight- 
est harm upon clerics, women, children, laborers, and 
the peaceful population in general; and the Truce of 
God, which forbade the waging of hostilities during 
Lent, on fast-days, and from Saturday to Wednesday. 
The sanction was excommunication, in those days no 
mean deterrent. Thus, although actual hostilities fre- 
quently deviated from the prescribed standard, the force 
of law was nonetheless present: a clear set of prohibi- 
tions, of universal application, applied by ecclesiastical 
tribunals with real power behind them.° 

The decay of the Church from within, the Reforma- 
tion, the first appearance of nation-states, and the im- 
portation or invention of new means of destruction all 
conspired to destroy the Catholic jus gentium without 
providing a substitute. Indescribable hardships were 
visited upon the unoffending inheritors of this disorder 
in the wholly lawless wars of the period which ensued, 
culminating in the Thirty Years’ War, which reportedly 
outdid even our own recent holocaust, percentage-wise, 
in human and material devastation.* Catholic and Prot- 
estant intellectuals alike, revolted by this devastation, at- 
tempted to supply humanizing formulae for the guid- 
ance of soldiers and sovereigns. The first concern of the 
theoretical founders of modern international law was the 
law of war, not peace. Vitoria occupied himself with 
the problem, only recently revived as a vital issue, of dis- 
wa Le PropLeMe pU CHATIMENT DES CriImMes DE Guerre 12 (Cairo 

»). 


6 Moore, International Law and Some Current Illusions in INTERNATIONAL 
Law aNp Some Current ILLUSIONS AND OTHER Essays 10 (1924). 
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tinguishing between “just” and “unjust” wars;’ Suarez 
as early as 1600 formulated the overall rule that the evils 
of war must never exceed the dictates of military neces- 
sity;* and Grotius gave the laws of war and peace among 
sovereign states their first theoretical systematization.’ 
The explanation of the limited scope and relatively 
moderate destructiveness of the wars from the 17th 
through the 19th Centuries is not to be found in the force 
of contemporary theoretical formulations, however; it 
is rather to be sought in the technological and political 
context. Rousseau may have been able to write that “War 
is not a relation of man to man, but rather of State to 
State, in which private individuals are enemies only by 
accident: not at all as men, nor even as citizens, but as 
soldiers; not as members of the Fatherland but as its de- 
fenders.” ** This was not a valid norm, however; it was 
merely an observation, and an observation of limited ac- 
curacy at that. The enemy hinterland was immune to 
attack, not by law, but by fact: it could not be reached 
until the enemy soldiery was defeated, and once this re- 
sult was achieved no further necessity for military opera- 
tions existed... Wherever the non-belligerent enemy 
citizenry was involved in military or naval operations, 
even in the halcyon days when the distinction between 
combatant and non-combatant was at its peak of recog- 
nition, the citizenry suffered along with the military— 
as in the bombardment and blockade of defended towns.” 
Besides the technological unfeasibility of subjecting the 
entire enemy population to armed attack, there was no 
political necessity compelling such a course of action even 
if feasible. War was not the primary vehicle of social 
change. The enemy population seldom had so profound 


7 Scott, Francisco de Vitoria in THe SPANISH ORIGIN OF INTERNATIONAL 
Law 22 (1934). 

8 Scott, Francisco Suarez in op. cit. supra note 7, at 71. 

9 Grotius, De Jure Betti Ac vps" (1625). 

10] Rousseau, Contrat SOcIA 

11] Wricut, A Stupy or ' 308 *1942). 

12 Royse, AERIAL BOMBARDMENT AND THE INTERNATIONAL REGULATION OF 
WARFARE 147 (1928). 
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a stake in the war aims of its government that it had to 
be broken en masse. The most profound value reorienta- 
tions of the period occurred through internal revolution; 
and in revolution, unlike war, no holds were barred. In 
the few cases where opposing belligerents represented 
radically conflicting value objectives—as in the wars of 
the French Revolution and the American Civil War— 
mass armies and mass destruction, within the limits im- 
posed by technology, were the inevitable outcome. 
Within this context of limited war—the creature of 
limited technology and limited objectives—the movement 
for codification of the customary law of war grew up. 
Little recognition was accorded the fact that this custom- 
ary law, at least in its application to specific cases, was 
itself the product of the very practices it was supposed 
thenceforth to regulate for all time. It is difficult to 
quarrel with the general principles which are said to 
underlie this customary or unwritten law. They are: 
“The principle of military necessity, under which, subject 
to the principles of humanity and chivalry, a belligerent 
is justified in applying any amount and any kind of force 
to compel the complete submission of the enemy with the 
least possible expenditure of time, life, and money; the 
principle of humanity, prohibiting employment of any 
such kind or degree of violence as is not actually neces- 
sary for the purpose of the war; and the principle of 
chivalry, which denounces and forbids resort to dishon- 
orable means, expedients, or conduct.”** The mistake 
made by the codifiers was in assuming that these prin- 
ciples, which in no way impede the processes of techno- 
logical and political change so long as they remain 
general, can be used effectively to stifle these processes of 
change. Acting on this erroneous assumption, the codi- 
fiers tried to freeze the development of warfare by writ- 
ing into positive law the transitory pattern of military 
practices which contemporary opinion approved as con- 


13 Rutes oF LAND WarFARE {| 4, FM 27-10 (War Dep’t 1940). 
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sistent with the general principles. Also underlying the 
codifications, as a /eitmotif of ephemeral community uni- 
formity of political and economic preferences, was a set 
of presuppositions succinctly summarized as: “the doc- 
trines of democracy, capitalism, economic liberalism, the 
principle of the sanctity of private property, the strict dis- 
tinction between private enterprise and economic activ- 
ities by the states, the Rousseau-Portales doctrine” [that 
war is an affair between states, not between individuals ] 
“and the strict distinction between armed forces and 
civilian population.” * That these presuppositions them- 
selves might become the crucial issues of armed conflict 
was a possibility not considered by the codifiers. 

It is also noteworthy that the codification movement 
of the six decades from 1850 to 1910 did not occupy itself 
with the attempt to outlaw war itself, nor with the prob- 
lem of enforcement of the codified standard of behavior 
by other than national decision-makers.” Sovereign and 
independent states, legally and morally equal in war as 
in peace, were the foundation on which the conventions 
were built; their voluntary agreement was the effective 
source of the codified law, and their individual action was 
relied on for its enforcement. 

The great international codification conferences," 
meeting under such favorable conditions of uniformity 
and restricted from consideration of many issues vital to 
future questions of war and peace, might have been ex- 
pected to produce signally dramatic, if perhaps unreal- 
istic, codified standards. They did not in fact produce 
anything of the sort. Military representatives of the par- 
ticipating nations were on hand to prevent the codifiers, 
wherever foresight cried a warning, from any delegitimi- 
zation of useful techniques of warfare.’ Even the first 


14 Kunz, The Chaotic Status of the Laws of War and the Urgent Necessity 
for their Revision, 45 Am. J. Int’L L. 37, 40 (1951). 

15 DANIEL, op. cit. supra note 5, at 14. 

16 Paris, 1856; Geneva, 1864; St. Petersburg, 1868; Brussels, 1874; Hague 
Conferences, 1899 and 1907. : i : 

17 See Royse, op. cit. supra note 12, which remains much the best analysis 
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Hague Conference of 1899, originally summoned by the 
Czar as a disarmament conference in a climate of opinion 
highly favorable to such a project, confined itself to the 
issuance of a resolution asking participating nations to 
examine the possibility of an agreement as to the limita- 
tion of armed forces. In fact, Royse has this comment on 
the achievement of the Hague Conference: 


The Hague Conferences offer no proof of an absolute formula 
for international regulation of warfare, nor do they conclusively 
demonstrate the existence of any constant principle underlying 
such regulation, or of a criterion that may serve as a guide, In- 
stead of straining for a working formula, it may be well to point 
out again that the two great peace conferences . . . along with their 
lesser predecessors, did not succeed in reducing armaments, or in 
restricting the development and improvement of weapons, or in 
prohibiting or restricting the use of any effective weapon or 
method of warfare. Such destructive weapons, for instance, as 
the high explosive shell, the shrapnel, mines or torpedoes, were 
retained as legitimate means of warfare, whereas the inefficient 
expanding and explosive bullets were condemned along with the 
perfectly useless free balloons. The proceedings of the Hague 
Conference demonstrate rather that a weapon will be restricted 
in inverse proportion, more or less, to its effectiveness; that 
the more efficient or effective a weapon of warfare the less likeli- 
hood there is of its being restricted in action by rules of war. 
This is well illustrated by the treatment given the explosive 
bullet. Condemned by the St. Petersburg Declaration of 1868 
at a time when it was not in use, the prohibition was char- 
acterized by some writers as one of the few conventions 
possessing the rare quality and sanction of an international 
“statute.” In 1923, however, after the World War had demon- 
strated the unquestionably utility of explosive bullets in aerial 
warfare, the condemned bullet was brought up for reconsideration 
and legitimatized.** 


These signal omissions having been noted, what may 
be said of the positive achievements of the codification 
movement which culminated at the Hague, up to the time 
of the first world war? First, that codification spelled out 
procedures of equal convenience to all belligerents with 
respect to such militarily neutral issues as treatment of 
battlefield sick and wounded and prisoners of war, and 


of the limitations of international convention as a device for restricting the 
employment of effective techniques of warfare. 
18 Jd. at 131, 132. 
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truce and armistice procedures. Second, that it formally 
outlawed ugly but useless weapons already outlawed by 
military utility. And third, that while it attempted to fill 
out the basic principles of the unwritten law of war with 
details of only temporary applicability, it left escape 
clauses which permitted the adaptation of the written 
rules in most instances to the practices of the belligerents 
without doing clear violence to the letter of the rules. 


In the latter category fall Articles 22 through 28 of 
the Regulations Respecting the Laws and Customs of 
War on Land, annexed to Hague Convention No. IV of 
1907. The crucial article for our purposes is 25. While 
proscribing attack “by whatever means” on “undefended” 
towns, villages, dwellings, or buildings, the Article wisely 
makes no attempt to define the precise indicia which 
permit determination that a town is or is not “defended.” 
The attempt to apply this proscription to air attack there- 
fore fails.” ‘“Undefended” seems to imply suceptibility 
to immediate occupation, and no object of air attack is 
likely to fulfill this implicit requirement. Had other 
indicia been written in, the rule itself would have gone 
by the boards with the inevitable development of air war- 
fare. Another prohibition, whose relevance to our study 
will later appear, is that restricting the use of “arms, 
projectiles or material calculated to cause unnecessary 
injury.” * This prohibition stems from the St. Peters- 


19 36 Strat. 2295 (1907), U.S. Treaty Ser., No. 539 (Dep’t State 1907). 

20“The binding force of Article 25 was deemed controversial; but, assuming 
that it was binding, there was no rule to determine what constituted a ‘defended’ 
place within its meaning. Hyde regards this article as responding inadequately to 
existing conditions because of the difficulty of determining what constitutes an 
undefended place in aerial warfare, and because of the absence of any provision 
acknowledging the right to direct attack, in places either defended or unde- 
fended, upon military objectives.” (Author’s footnote: “It seems to be agreed 
that the test of whether a place is ‘defended’ in the traditional sense has little 
significance in aerial warfare. The inadequacy of the test was recognized in the 
rules adopted by the 1923 Commission of Jurists, which adopted as a test of 
the liability of cities to bombardment net whether they are ‘defended,’ but 
whether they contain ‘military objectives... . The Hague Convention of 1907 
(Art. 2) relating to marine bombardments allows the bombardment of military 
objectives in ‘undefended’ towns, forts and places.”) Nurick, supra note 4, at 
690. 


21 Art. 23(e) of Hague Convention No. IV, supra note 19. 
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burg Declaration of 1868 condemning “the employment 
of arms which would uselessly aggravate the sufferings of 
disabled men or render their death inevitable.” * Here, 
as in almost every other instance, the concept of over- 
riding military necessity is brought in by the word “un- 
necessary.” *° 

Of these pre-World War I codifications, it may be said 
that they neither helped nor hindered the making of de- 
cisions with respect to the use of violence in the light of 
military necessity. Their vagueness furnished belliger- 
ents with justification at the same time that it afforded 
ample grounds for mutual recrimination. The enormous 
scope and fury of World War I, coming as it did after a 
century of comparatively minor conflicts, gave rise to 
universal moral revulsion; and this revulsion, although 
its logical object should have been the war itself and the 
conditions from which it arose, was in part canalized 
instead into clamorous indignation against innumerable 
alleged violations of the laws of war. During and im- 
mediately after the war, great public pressure in England 
and the Western European nations was exerted to compel 
the constitution of an international war crimes tribunal 
before which German lawbreakers might be brought.” 
This quite justifiable demand (for, though verified Ger- 
man atrocities in World War I were dwarfed by the Nazi 
accomplishments which provided Nuremberg with its 
raw material, there were atrocities nonetheless), fur- 
nished the allies with a golden opportunity to drive home 
the lesson that the laws of war have force behind them. 
The opportunity was lost, however, in the political ma- 
neuvering which followed the war. 


The adroitness of the German Government in persuad- 
ing the Allies, after much wrangling, to permit the ac- 
cused to be tried by German national courts made a farce 


22 HoLtanp, THE Laws or War ON Lanp 41 (1908). 
23 See note 21 supra. 
24 GLUECK, WAR CRIMINALS: THEIR PROSECUTION AND PUNISHMENT (1944). 
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of the prosecution.” The lesson which instead resulted 
was that the rules of warfare—even such elementary prin- 
ciples of human decency as those forbidding the machine 
gunning of lifeboats carrying helpless survivors of a 
torpedoed hospital ship—could be violated with impun- 
ity. This lesson German decision-makers did not forget. 

If it can truly be said that the laws of war, such as they 
were prior to 1914, emerged from World War I rela- 
tively intact *—if gas warfare, and the inauguration of 
effective air warfare,” and the hideous carnage in the 
front lines did not contravene those laws—then it is clear 
that the laws of war of that time were of relatively peri- 
pheral impact. The attempt to stigmatize the initiation 
and waging of aggressive war as a crime per se having 
died aborning,” very little operating room was left for 
law except furtherance of the convenience of the belliger- 
ents. This was in effect its function, and it performed 
this function relatively well. By and large, the immediate 
devastation of the war was visited upon those whom law 


considered its legitimate object: the uniformed soldiery 
in the front lines. But the exhausted belligerents could 
take small comfort from this fact. The consequences for 


25 See DANIEL, op. cit. supra note 5; GLUECK, op. cit. supra note 24; Pritt, 
War Criminats 5 (1944). Of the roughly 900 German war criminals whose 
prosecution by German tribunals was demanded by the Allies, only 45 were 
included in a test list submitted in response to German protests that proceedings 
against the full list would produce disorder and possibly revolution. Of this 
test list of 45, 16 were brought to trial, 6 were convicted, and none were 
effectively incarcerated. For a contemporary illustration see the recent decision 
of a German criminal court in Munich, holding that allied bombing attacks 
during World War II violated the Hague Convention and possibly were crimes 
against humanity. This rationale was used to justify the reduction in sentence 
of a former Nazi district leader who failed to intervene when SS troops killed 
an allied airman in 1944. N.Y. Times, Nov. 16, 1952, p. 30, col. 5. 

262 GARNER, INTERNATIONAL LAW AND THE Wor_tp War 452 (1920). 

27 As to which, in its effect on the international law of the time, see 2 GARNER, 
INTERNATIONAL LAW AND THE Wortp War 460 (1920). His conclusion was, 
in sum, that air warfare was deplorable but in no sense illegal. Two decided 
international law cases of no lasting significance, brought before the Greco- 
German Mixed Arbitral Tribunals in the late 1920’s, allowed recovery for the 
bombing of Salonika in 1916 by German planes and held that the duty of prior 
notification as in land and sea bombardment applied to air bombardment as well. 
These were Coenca Brothers v. Germany and Kiriadolou v. Germany, Greco- 
German Mixed Arbitral Tribunals, Dec. 1, 1927, 7, 10 Recueil des Decisions 
des Tribuneaux Arbitraux Mixtes 100, 683. 

28 GLUECK, War CRIMINALS: THEIR PROSECUTION AND PUNISHMENT 
(1944). 
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human values of the annihilation of Europe’s young man- 
hood were no less severe because this annihilation was 
legitimate.” And it was in the context of the moral col- 
lapse of a sick civilization that postwar tinkering with 
the laws of war took place. The shell of a world com- 
munity remained in the form of the League of Nations, 
and its officials piously invoked legal and moral standards 
theoretically binding on all its members; but the real 
force was in the hands of the rising generation of aggres- 
sors, while the custodians of formal authority slowly 
talked themselves to death.” 

Little concern was shown after the first world war for 
the revision of laws regulating the conduct of hostilities. 
With the exception of the Protocol of 1925 outlawing gas 
warfare and the Geneva Convention of 1929 revising the 
Hague Regulations on treatment of battlefield sick and 
wounded and prisoners of war, nothing of significance 
was accomplished in this field. On the formal level, 
efforts were concentrated on the outlawry of war itself, 
and on the establishment of a supranational power struc- 
ture capable of implementing this decision. On the effec- 
tive level, nothing was done to put force behind these 
formal measures, and law without sanction combined 
with political anarchy to increase the trend toward 
World War II.” On the eve of that war, doctrines ex- 


29 SpaicuT, Air Power AND War Ricuts 28 (3d ed. 1947). 

30 SCHUMAN, INTERNATIONAL Poxitics 313-326 (4th ed. 1948). 

31 Kunz lists the between-war codification attempts as follows: “. . . the 
Geneva Protocol of June 27, 1925, on the Prohibition of Chemical and Bac- 
teriological Warfare; the new Geneva Convention of July 27, 1929, for the 
Amelioration of the Condition of the Wounded and Sick of the Armies in the 
Field; the new Geneva Convention of the same date, giving us the highly im- 
portant Prisoners of War Code; the Roerich Pact, signed at Washington on 
April 15, 1935, for the Protection of Artistic and Scientific Institutions and 
Historical Monuments; the London Protocol of November 6, 1936, concerning 
the rules of international law regulating the action of submarines toward mer- 
chant vessels. In addition, further attempts were made by the International 
Red Cross and by a conference convoked by the Prince of Monaco. It should 
not be overlooked also that the Disarmament Conference of the League of Na- 
tions occupied itself to a far-reaching degree with problems of the laws of war.” 
Kunz, supra note 14, at 48. In view of the fact that practice accorded only the 
first three of these even the slightest consideration, a fuller treatment of the 
others is deemed a work of supererogation. 

32 Srrausz-Hupé AND PossoNy, INTERNATIONAL RELATIONS 582 (Ist ed. 
1950). 
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isted which would later be of use in branding its insti- 
gators as war criminals,” but these doctrines were not 
used to prevent war. 


All observers were united in expecting the war to be 
given its special character by the first fullscale employ- 
ment of air power. Despite the experience of World 
War I, Ethiopia, China, and Spain, (or perhaps because 
of that experience), no attempt to create positive law 
governing this newest and most terrible of techniques 
had borne fruit. There did exist, however, a set of rules 
which, although never reduced to convention form, were 
believed by some to embody the common law of air war- 
fare.** These were the Rules of Air Warfare drafted by 
a Commission of Jurists convoked by the governments 
participating in the Washington Conference on Limita- 
tion of Armaments at the close of the latter, which Com- 
mission met at The Hague from December 1922 to Feb- 
ruary 1923.*° Certain key articles are herewith presented 
for analysis as examples of a highwater mark in legal 
fantasy: 


Art. 20 When an aircraft has been disabled, the occupants, 
when endeavoring to escape by means of a parachute, must not 
be attacked in the course of their descent.*® 


Art. 22. Aerial bombardment for the purpose of terrorizing 
the civilian population, of destroying or damaging private prop- 
erty, not of a military character, or of injuring non-combatants, 
is prohibited. 

Art. 24.1 Aerial bombardment is legitimate only when directed 
at a military objective, that is to say, an object of which the 
destruction or injury would constitute a distinct military ad- 
vantage to the belligerent. 


83 See Official Document, Report of the Committee on the Progressive De- 
velopment of International Law and Its Codification on the Plans for the For- 
mulation of the Principles of the Nuremberg Charter and Judgment, 41 Am. J. 
InT’L L. 26 (Supp. 1947), for the manner in which between-war anti-war agree- 
ments were used as basis for the establishment of aggressive war as a crime. 

34 SpaicGHt, Air Power AND THE Cities 198 (1930). 

35 See Moore, Rules of Warfare: Aircraft and Radio in op. cit. supra note 6, 
at 182, for an account of the deliberations of this Commission, which met under 
his chairmanship. 

36 See SpaiGHT, AIR Power AND War Ricuts 155-164 (3d ed. 1947). If 
routed ground troops can be shot while running away, why cannot parachuting 
airmen, at least if they are falling on enemy territory? Pilots are more dif- 
ficult to replace than planes. 
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24.2 Such bombardment is legitimate only when directed 
exclusively at the following objectives: military forces; military 
works; military establishments or depots; factories constituting 
important and well-known centres engaged in the manufacture of 
arms, ammunition, or distinctively military supplies; lines of 
communication or transportation used for military purposes. 


24.3 The bombardment of cities, towns, villages, dwell- 
ings or buildings not in the immediate neighborhood of the opera- 
tions of land forces is prohibited. In cases where the objectives 
specified in paragraph 2 are so situated that they cannot be bom- 
barded without the indiscriminate bombardment of the civilian 
population, the aircraft must abstain from bombardment. 


24.4 In the immediate neighborhood of the operations of 
land forces, the bombardment of cities, towns, villages, dwellings 
or buildings is legitimate provided that there exists a reasonable 
presumption that the military concentration is sufficiently impor- 
tant to justify such bombardment, having regard to the danger 
thus caused to the civilian population. 


_ _ 24.5 A belligerent State is liable to pay compensation for 
injuries to person or to property caused by the violation by any of 
its officers or forces of the provisions of this article.** 


This code does not confine itself to the error common to 
most codes—the attempted freezing of contemporary 
practice as the norm for all future practice—but it at- 
tempts to delegitimatize retroactively the standard prac- 
tices of the war which preceded it. And it attempts this 
by supplying an altogether unworkable set of definitional 
criteria. It fails to provide a guide even for the most well- 
intentioned of belligerents. If this code were, as alleged 
by Spaight and others, a statement of the “common law of 
nations,” its almost * uniform rejection by all potential 
belligerents might be hard to explain.” It is not, how- 
ever, law at all; it is merely the unrealistic expression of 
a pious hope. And its rejection left air warfare precisely 
where it had been before the Commission met: subject 


37 Rules of Acrial Warfare, General Report of the Commission of Jurists at 
the Hague, pt. II, 17 Am. J. Int’t L. 245 (Supp. 1923). 

38 With one odd exception cited by Sandiford, op. cit. supra note 4, at 669: 
Italy, by Royal Decree of July 8, 1938, adopted most of these rules unilaterally, 
after a four-year study by a commission of Italian jurisconsults, as part of its 
municipal law. 

39 See Royse, op. cit. supra note 12, at 212. 
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to no command save the commands implicit in the gen- 
eral principles underlying the law of war as a whole.” 

Thus, with the single exception of the prohibition of 
gas warfare by any means, including air dissemination, 
the quasi-peaceful interregnum between the two great 
wars added no substantive content to the rules of air 
warfare. And despite the fact that World War II was 
the first total air war, those rules emerged therefrom un- 
affected. ‘That war, and the trials which followed, had 
wholly revolutionary consequences for international law, 
and for the law of war as a whole; but within this larger 
context the techniques of destruction from the air were 
allowed unfettered development. 

Before developing this last observation more fully, it 
is indispensable to summarize the positive contributions 
which the postwar trials did make to the general law of 
war. No airpower decision-maker can afford to be ig- 
norant of this larger legal context into which his decisions 
must fit. The International Law Commission of the 
United Nations, requested by the General Assembly to 
formulate the principles of international law recognized 
in the Charter and Judgment of the Nuremberg Tribunal, 
has set them out as follows: 

Principle I. Any person who commits an act which constitutes 


a crime under international law is responsible therefor and liable 
to punishment. 


Principle II. The fact that internal law does not impose a pen- 
alty for an act which constitutes a crime under international law 
does not relieve the person who committed the act from responsi- 
bility under international law. 


Principle III. The fact that a person who committed an act 
which constitutes a crime under international law acted as Head 
of State or responsible Government official does not relieve him 
from responsibility under international law. 


40 See Note, Aerial Warfare and International Law, 28 Va. L. Rev. 516, 526 
(1942). This note, an attempt to outline the laws of air warfare in force at 
the start of World War II and trace their influence on belligerent practices, re- 
duces to the conclusion that only certain formalities coincident with respect 
for neutral rights played any role whatever in the decisions of state officials 
up to that time. Minor technical infringements of “neutrality” play so infini- 
tesimal a role in the making of power decisions that rules pertinent thereto 
are not considered herein. 
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Principle 1V. ‘The fact that a person acted pursuant to order 
of his Government or of a superior does not relieve him from 
responsibility under international law, provided a moral choice 
was in fact possible to him. 

Principle V. Any person charged with a crime under inter- 
national law has the right to a fair trial on the facts and law. 


Principle VI. The crimes hereinafter set out are punishable 
as crimes under international law: 


a. Crimes against peace: m 


(i) Planning, preparation, initiation or waging of a war of 
aggression or a war in violation of international treaties, 
agreements, or assurances ; 

(ii) Participation in a common plan or conspiracy for the 
accomplishment of any of the acts mentioned under (i). 


b. War crimes: 


Violations of the laws or customs of war which include, but 
are not limited to, murder, ill-treatment or deportation to 
slave-labour or for any other purpose of civilian population of 
or in occupied territory, murder or ill-treatment of prisoners 
of war or persons on the seas, killing of hostages, plunder of 
public or private property, wanton destruction of cities, towns, 
or villages, or devastation not justified by military necessity. 
c. Crimes against humanity : 

Murder, extermination, enslavement, deportation and other 
inhuman acts done against any civilian population, or persecu- 
tions on political, racial, or religious grounds, when such acts 
are done or such persecutions are carried on in execution of 


or in connection with any crime against peace or any war 
crime. 


Principle VII. Complicity in the commission of a crime against 
peace, a war crime, or a crime against humanity as set forth in 
Principle VI is a crime under international law.** 


Before considering the net effect of these principles, 
and of the trials from which they were deduced, upon the 


rules of air warfare, a general assessment of their effect 
on the law of war is appropriate.“ Nuremberg has re- 





41 Report, International Law Commission, U.N. Doc. A/1316, 11-14 (2d Sess. 
1950). 
42 See, generally, The Nuremberg Judgment, A Summary (Dep’t State 
1947); Charter and Judgment of the Nuremberg Tribunal: History and Analy- 
sis, U.N. Doc. A/CN. 4/5 (1949); Catvocoress!, NUREMBERG: THE Facts, 
THE Law, AND THE CoNsEQUENCES (1947); KEENAN AND Brown, CRIMES 
AGaAtnst INTERNATIONAL Law (1950); Glueck, The Nuremberg Trial and Ag- 
gressive War, 59 Harv. L. Rev. 396 (1946); Jessup, The Crime of Aggression 
and the Future of International Law, 62 Pot. Sct. Q. 1 (1947); Koessler, 
American War Crimes Trials in Europe, 39 Gro. L.J. 18 (1950); Leventhal 
et al., The Nuremberg Verdict, 60 Harv. L. Rev. 857 (1947); Taylor, The 
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anchored law in community objectives common to the 
whole world. It has provided as nearly impartial a tri- 
bunal as is feasible in the thinkable future to implement 
these objectives. It has swept away a whole complex of 
artificial, purely theoretical defenses insulating the law- 
breaking individual from the consequences of his crime: 
the notion that the individual is not a subject of inter- 
national law, and the defenses of “act of state” and “‘su- 
perior orders.” It has abandoned beyond recall the idea 
that the law of war cannot reach or control the act of 
war itself, but can only police the consequences of that 
act without passing either legal or moral judgment upon 
the initiators. It has substituted legal retribution—that 
is, fair and impartial application of a beyond-war stand- 
ard of conduct to the individuals charged with its viola- 
tion—for political vengeance uninformed by beyond-war 
value goals. And, while Nuremberg had to wrestle with 
largely unjustified accusations of ex post facto lawmaking 
and law enforcement,* it has ended the ex post facto ar- 
gument for all time. Because whether Nuremberg itself 
applied ex post facto law or not, no future international 
tribunal will have to contend with similar accusations. 


Precisely because of its status as precedent,** the Nur- 
emberg judgment is deplored by some timid critics who 
see in it a ready-made gallows for the free world’s leaders 
following Soviet victory in a hypothetical third world 
war. But this is surely the weakest of all the attacks on 
Nuremberg. Not only does it assume a deterioration of 
our military, political, and moral strength so complete as 


Nuremberg War Crimes Trials, Int’. Conctt1ation No. 450, p. 243 (Apr. 
1949); Wright, The Law of the Nuremberg Trial, 41 Am. J. INTL L. 38 
(1947) ; Comment, Legal Positivism and the Nuremberg Judgment, 42 Am. J. 
Int’L L. 405 (1948). 

43 See, ¢.g., Ireland, Ex Post Facto from Rome to Tokyo, 21 Temp. L.Q. 27 
(1947) ; Snyder, It’s Not Law—The War Guilt Trials, 38 Ky. L.J. 81 (1949). 

44 It is appreciated that some do not recognize Nuremberg as a precedent, or 
consider its status doubtful. See, among others, Kelsen, Will the Judgment in 
the Nuremberg Trial Constitute a Precedent in International Law? 1 INTL 
L.Q. 153 (1947); Finch, The Nuremberg Trial and International Law, 41 Am. 
J. Int’t L. 20 (1947). For discussion of this and other criticisms see Part II 
of this article to appear in a subsequent issue. 
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to permit the Soviets to launch and win a new total war. 
It also assumes that the hideous aftermath of such a Soviet 
victory would in some way be affected by the existence 
or non-existence of Nuremberg as a precedent—an as- 
sumption to which nothing in the Soviet record lends 
substance. To be sure, a nation in whose hands the doc- 
trines of fairness and humanity consecrated at Nurem- 
berg are a mockery may nevertheless, if victorious, be 
able to twist those doctrines into perfect compatibility 
with its own tyrannous ends. But the same results could 
easily be reached without the precedent of Nuremberg. 
Their possibility is no argument against Nuremberg; it 
is a very strong argument against any slackening of the 
free world’s resolve. 

The substantive content of the Nuremberg doctrines 
with respect to air warfare is not clear. The use of air 
power was not condemned in any of the war crimes pro- 
ceedings except insofar as it was inseparable from the 


crime of aggression.** Not even the novel terror weapons 


45 Cf. Brand, The War Crimes Trials and the Laws of War, 26 Br. Y.B. 
InTt'L L. 414, 418 (1949): “The rules governing the conduct of actual military 
operations, aimed at protecting against unfair methods of warfare members of 
the armed forces and such civilians as may suffer during the conduct of hos- 
tilities, did not receive any considerable development in the trials here under 
examination. The rules of international law which relate to the actual conduct 
of hostilities were only infrequently made the basis of war crime proceedings. 
This fact was, perhaps, the result of a feeling on the part of the prosecuting 
authorities that the recent rapid development of methods of warfare had ren- 
dered questionable the validity of certain rules. In the J. G. Farben Trial a 
United States Military Tribunal said: 

“It must be admitted that there exist many areas of grave uncertainty con- 
cerning the laws and customs of war... . Technical advancement in the weapons 
and tactics used in the actual waging of war may have made obsolete, in some 
respects, or may have rendered inapplicable, some of the provisions of the 
Hague Regulations having to do with the actual conduct of hostilities and what 
is considered legitimate warfare.” 


Certain passages in the judgment delivered in the Trial of Friedrich Flick 
and Others by a United States Military Tribunal are to the same effect. A pas- 
sage of the judgment of the Nuremberg International Military Tribunal with 
reference to the defendant Doenitz may also be recalled here. Having specifi- 
cally found Doenitz guilty of a violation of the Naval Protocol of 1936, the 
Tribunal continued : 

“In view of all the facts proved and in particular of an order of the British 
Admiralty announced on the 8th May 1940, according to which all vessels should 
be sunk at sight in the Skagerrak, and the answers to interrogatories by Ad- 
miral Nimitz stating that unrestricted submarine warfare was carried on in the 
Pacific Ocean by the United States from the first day that nation entered the 

6 
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(V-1 and V-2) were made the subject of war-law viola- 
tion charges.” Luftwaffe leaders (with the exception of 
Goering himself, and his guilt was not predicated on his 
air policy alone) were absolved of collective conspira- 
torial criminality with the rest of the General Staff and 
High Command when, over vigorous Soviet dissent, a 
verdict of not guilty was returned against this loosely 
defined group.“ Record of the conviction of an airman 
for violation of the rules governing the conduct of air 
hostilities is not to be found in the German trials. In 
fact, in all the records of the war crimes trials only one 
case of conviction for violation of the laws of air warfare 
appears, and it was reversed. This was the arresting case 

“the Commission whose judgment was reviewed.” A 
Japanese military commission tried, convicted, and sen- 
tenced to death two American survivors of a bomber crew 
which had participated in a carpet-bombing raid on 
Osaka and Kobe in early 1945 in violation of the 1923 
Hague Rules of the Commission of Jurists and the Dis- 


war, the sentence on Doenitz is not assessed on the ground of his breaches of 
the international law of submarine warfare.” 

No records of trials concerning the illegal conduct of air warfare were ever 
brought to the notice of the United Nations War Crimes Commission. Al- 
though in the Charter of the Nuremberg International Military Tribunal in- 
discriminate bombardment was apparently made a crime cognizable by the 
Tribunal, the Judgment did not contain any definite reference to the subject. 
The United States Military Tribunal acting in the Einsatsgruppen Trial (Trial 
of Ohlendorf and Others) made the incidental comment that “a city is assured 
of not being bombed by the law-abiding belligerent if it is an open city.” (Au- 
thor’s footnote: “See Law Reports, vol. xv, pp. 110-111. The United Nations 
War Crimes Commission, in compiling lists of persons against whom a prima 
facie case of having committed a war crime had been established, consistently 
rejected cases alleging illegitimate bombardment if on the evidence before the 
Commission the bombarded places contained military objectives, and listed only 
such persons as were charged with having intentionally bombarded places con- 
taining no military objectives.”) “The ‘deliberate bombardment of undefended 
places’ is declared a war crime by Australian, Netherlands, and Chinese laws.” 
(Author’s footnote: “See ibid., vol. v., p. 95; vol. xi, p. 94; and vol. xiv, p. 
154.”) “However, the list of war crimes set out in these enactments were ar- 
rived at largely by the simple adoption of the list set out in the Report of the 
Commission on Responsibilities of the 1919 Peace Conference.” (Other foot- 
notes omitted.) 

46 Compare Churchill, quoted in N. Y. Times, July 7, 1944, in replying to 
question in Parliament as to whether the V-1 was an illegal weapon for whose 
use reprisals would be taken: “I have said deliberately that was a subject which 
raised grave considerations upon which I do not intend to embark. That is the 
best way to leave it.” 

47 Nikitchenko, Dissenting Opinion of the Soviet Member of the International 
Military Tribunal, 20 Temp. L.Q. 318 (1946). 
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armament Conference Resolution of 1932; the American 
military commission reviewing this judicial act sentenced 
the Japanese judicial officer to hang. The precedent value 
of this case is doubtful, to say the least.“ 


In the main, then, the doctrines which emerge from the 
war crimes trials with respect to the use of air power 
after hostilities have begun are substantially unchanged.” 
Principle VI (b), reiterating the traditional concept of 
war crimes, seems the only applicable provision: in pro- 
hibiting “wanton destruction of cities, towns, or villages, 
or devastation not justified by military necessity,” it 
leaves the index of wantonness and its negative counter- 
part, military necessity, as flexible as ever. 


To sum up, Nuremberg provides the doctrines govern- 
ing the responsibility of air-power decision-makers for 
any decisions made by them which amount to crimes 
against international law; one category of such crimes 
would be the use of air power in conjunction with the 
planning, preparation, initiation or waging of a war of 
aggression or a war in violation of international treaties, 
agreements, or assurances; other categories into which 
air warfare decisions would fit must be defined by the tra- 
ditional, customary laws of war, or in other words the 
principles of military necessity, humanity, and chivalry; 
and the power to resolve these delicate questions of law 
and fact may be, on the authority of the Nuremberg 
precedent, conferred upon international criminal tri- 
bunals implementing world community objectives.” 

48 See Miller, War Crimes Trials at Yokohama, 15 Brooktyn L. Rev. 191, 
207 (1949), for an extremely interesting account of this prosecution. 

49 The net effect of the less publicized Japanese trials is, in the main, similar 
to that of Nuremberg. On those trials, see In re Yamashita, 327 U.S. 1, 
26, 41 (1945); KEENAN AND Brown, of. cit. supra note 42, at 1; Mignone, 
Ajter Nuremburg, Tokyo, 25 Texas L. Rev. 475 (1947); Miller, supra note 
48; Spurlock, The Yokohama War Crimes Trials: The Truth About a Mis- 
understood Subject, 36 A.B.A.J. 387 (1950). For the Russian view that these 
trials represent only a step in Anglo-American provocation of a Third World 
War, see RAGINSKI AND RosENBLIT, MEZHDUNARODNYL ProtsEss GLAVNYKH 
IAPONSKIKH VOENNYKH PreEstTuPNIKov (1950). 

50 See note 41 supra. 


51 Tt does not appear that the force of this result is weakened by stating, as 
does Brand in The Development of the International Law of War, 25 TULANE 
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It is difficult to see in the Nuremberg judgment any- 
thing but a solid net gain for world law. Its uses as a 
doctrinal guide for the day-to-day decision of strategic 
questions, once hostilities have been initiated, are severely 
limited. It may be said to amount to a ratification of all 
but the most aberrational practices of the belligerents in 
the field of air warfare. Any other result in such a pro- 
ceeding as Nuremberg would have been highly unfortu- 
nate. To have branded as a crime, when used by the de- 
feated enemy, techniques which the victor not only de- 
veloped to a pitch undreamed of by that enemy but which 
were instrumental in the achievement of victory, would 
have vitiated the justice of the judgment in the eyes of the 
world without contributing one iota to the future human- 
ization of warfare.” For it is clear that so efficient a 
weapon is not to be abandoned so long as the possibility 
of war persists. In ignoring air power except insofar as 
it was used in furthering other, less debatable interna- 


tional crimes, the Nuremberg tribunal displayed admir- 
able realism. 


Except as qualified by the Nuremberg judgment, 
which stripped the individual decision-maker of artificial 
defenses and affixed an international criminal stigma to 
aggressive war and violations of the recognized laws of 
war (which for air warfare mean only the highly flexible 
principles of necessity, humanity, and chivalry), air 
power entered the post-war period free of all limitations 
save those imposed by its own technology. Maximum 
reciprocal employment of the most efficient means of 
devastation was in no way forbidden to belligerents, once 
the proscription against aggression had been transgressed. 
As the brave glow of postwar solidarity died away, men 
cowered in the shadow of airborne annihilation. And 
lawyers sought in doctrine the shelter which practices had 
L. Rev. 186 (1951), that it presents an evolutionary pattern quite different from 


that of the common law. 
52 See note 45 supra. 
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denied them. As hope diminished, doctrines proliferated. 
The balance of this study is an assessment of competing 
doctrines which purport to limit the employment of de- 
structive techniques, questioning their positive contribu- 
tions to the advancement of the short and long-term goals 
of an ordered and democratic world community. 
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EDITORIAL NOTES 


DELEGABLE POWERS AND THE DISTRICT OF 
COLUMBIA: AN OLD PROBLEM IN 
A NEW SETTING 


Article I, Section 8, Clause 17 of the Constitution of the United 

States provides that: 
The Congress shall have power .. . To exercise exclusive 
Legislation in all Cases whatsoever, over such District (not ex- 
ceeding ten Miles square) as may, by Cession of particular States, 
and the Acceptance of Congress, become the Seat of the Govern- 
ment of the United States. . 
That the power to exercise exclusive legislation under this section is 
equivalent to complete sovereignty is well-established.t In this re- 
spect, Congress possesses the combined powers of a general and of a 
state government in all cases where legislation is possible. Moreover, 
its legislative power over the District is plenary.* 

The basic issue in the interpretation of this provision has become 
the delegability of the power vested in Congress. This issue has arisen 
repeatedly with reference to action taken by former governing bodies 
of the District of Columbia, and it has new significance today in terms 
of the growing strength of the movement to again provide home rule 
for the District. 

At the outset therefore, the question presented is whether the doc- 
trine of complete sovereignty prevents the grant of legislative author- 
ity to a local self-governing body within the District. Such a limi- 
tation was apparently not within the intention of the framers of the 
Constitution. In discussing the political rights of those who were to 
inhabit the nation’s capital, James Madison wrote: 


A municipal legislature for local purposes, derived from their 
own suffrages, will of course be allowed them.* 


Nor has such a narrow construction been placed on this provision by 
the courts. In 1879, the then Supreme Court of the District of Co- 


1S.R.A., Inc. v. Minnesota, 327 U.S. 558 (1946); Stoutenburgh v. Hennick, 
129 U.S. 141 (1889); La Forest v. Board of Commissioners of the District of 
Columbia, 92 F.2d 547 (D.C. Cir.), cert. denied, 302 U.S. 760 (1937); Smith 
v. Olcott, 19 App. D.C. 61 (1901); Sablowsky v. United States, 101 F.2d 183 
(3d Cir. 1938); United States v. Plisco, 22 F. Supp. 242 (D.D.C. 1938) ; Wink- 
ler v. Daniels, 43 F. Supp. 265 (E.D. Va. 1942). 

2 Stoutenburgh v. Hennick, 129 U.S. 141, 147 (1889) ; La Forest v. Board of 
Commissioners, 92 F.2d 547, 550 (D.C. Cir. 1937); Smith v. Olcott, 19 App. 
D.C. 61, 75 (1901). 

3 Civil Rights Cases, 109 U.S. 3, 19 (1883); United States v. Plisco, 22 F. 
Supp. 242, 244 (D.D.C. 1938). 

4 Tue FEDERALIST AND OTHER CONSTITUTIONAL Papers, No. 43 at 239 (Scott 
ed. 1898). 
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lumbia (now the United States District Court for the District of 
Columbia) explained that : 


. . the term “exclusive” has reference to the States, and simply 
imports their exclusion from legislative control of the District, 
and does not necessarily exclude the idea of legislation by some 
authority subordinate to that of Congress and created by it.° 


And Congress has repeatedly lodged subordinate legislative power in 
the District of Columbia. Even before the creation in 1871 of the 
short-lived Legislative Assembly, powers of local self-government had 
been granted to the corporations of Washington and Georgetown 
which then comprised the District of Columbia. In fact, until 1871 
the federal legislature took no part in local government except for the 
purpose of protecting its own property and public buildings. The city 
of Washington had a mayor and an elected council who were invested 
with the powers of administration, regulation, and taxation, as well 
as with the authority to pass by-laws and ordinances.* Then in 1871 
Congress passed a statute abolishing the corporations of Washington 
and Georgetown and providing that “all that part of the territory of 
the United States included within the limits of the District of Co- 
lumbia is to be created into a government by the name of the District 
of Columbia.” * The act further provided for the establishment of the 
Legislative Assembly whose power was to extend: 


. to all rightful subjects of legislation within said District, 
consistent with the Constitution of the United States and the pro- 
visions of this act, subject, nevertheless, to all the restrictions and 
limitations imposed upon states by the tenth section of the first 
article of the Constitution; but all acts of the Legislative Assem- 
bly shall at all times be subject to repeal or modification by the 
Congress of the United States, and nothing herein shall be con- 
strued to deprive Congress of the power of legislation over said 
District in as ample manner as if this law had not been enacted.* 


Three years later, the Legislative Assembly was abolished by Act of 
Congress, and the President, by and with the consent of the Senate, 
was authorized to appoint a commission to exercise the power and 
authority which had previously been vested in the “governor or board 


5 Roach v. Van Riswick, MacArthur & Mackey (11 D.C.) 171, 174 (1879). 

® The City of Washington was incorporated under the Act of May 3, 1802, 
2 Stat. 195 (1802). The charter was subsequently amended by the Acts of May 
15, 1820, 3 Strat. 583 (1820), and May 17, 1848, 9 Strat. 223 (1848). 

7 Act of February 21, 1871, 16 Stat. 419 (1871). 

8 Jd. §18. In §17 of the statute, Congress denied to the Legislative Assembly 


the power to pass laws regarding divorce, rights of inheritance, and other speci- 
fied subjects. 
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of public works.” ® Further legislation was enacted in 1878 “to pro- 
vide a permanent form of government for the District of Columbia.” 
By its terms, the District of Columbia was to “remain and continue” 
a municipal corporation. Following the pattern established by the Act 
of 1874, it provided for the appointment of commissioners who were 
to be deemed officers of the corporation and who were to exercise 
powers similar to those conferred under the earlier statute. 


It is thus clear that neither judicial nor historical precedent re- 
quires that the grant of power over the District of Columbia be exer- 
cised solely by Congress. Some form of home rule may be provided 
for the District without constitutional infringement. But the authori- 
ties do not provide as clear and definite an answer to the question as 
to what powers Congress may grant through delegation to a local gov- 
erning body. This issue has been debated in recent Congressional 
hearings on the proposed home rule bills for the District *? and has 
been judicially discussed in a long line of opinions. An analysis of 
these cases, however, provides no more definite conclusion than that 
there are two conflicting lines of doctrine, one treating the District as 
a municipality and the other treating it as a territory. It is abundantly 
clear that this conflict is not one of mere language but goes to a fun- 
damental irreconcilability which is inherent in the two doctrines. Both 
major political parties are now committed to support home rule in 
some form, but the kind of home rule that the citizens of the District 
may eventually have depends in large measure on which of these two 
principles prevails. Although home rule bills have met with defeat in 
Congress to date, it is not unlikely that such an act may be passed in 
the near future. A judicial clarification of these issues and of the limi- 
tations on Congressional power in this respect is thus of more than 
theoretical or historical interest. 


The most recent case in which this problem was presented dealt 
with the validity of the so-called Equal Service Acts passed by the 


Legislative Assembly in 1872 and 1873. The Act of June 20, 1872 
provided in Section 3 that: 


Any restaurant keeper or proprietor, any hotel keeper or pro- 
prietor, proprietors or keepers of ice-cream saloons or places 
where soda water is kept for sale, or keepers of barber shops and 
bathing houses, refusing to sell or wait upon any well-behaved 
person, without regard to race, color, or previous condition of 


® Act of June 20, 1874, 18 Stat. 116 (1874). Specific limitations were placed 
on the power and authority to be exercised by the Commissioners. 

10 Act of June 11, 1878, 20 Stat. 102 (1878). 

11 See, for example, Joint Hearings before Subcommittees on Home Rule and 
Reorganization, Senate and House Committees on the District of Columbia, S. 
1968 & H. R. 4902, 80th Cong., 2d Sess. 25-28 (1948). 
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servitude, or any restaurant, hotel, ice-cream saloon or soda foun- 
tain, barber shop or bathing house keepers, or proprietor, who 
refuses under any pretext to serve any well-behaved respectable 
person, in the same room, and at the same prices as other well- 
behaved and respectable persons are served, shall be deemed 
guilty of a misdemeanor. . . .” 


There are no material differences in the terms of the Act of June 26, 
1873. On July 27, 1950, three persons entered Thompson’s Restau- 
rant in the District of Columbia and requested food and service. 
Their request was denied solely because two of the persons were 
Negroes. An affidavit attesting to this fact was submitted to the Cor- 
poration Counsel who thereupon filed a criminal information in the 
Municipal Court. The information was dismissed on the ground that 
these acts were no longer in force. On appeal, the Municipal Court 
of Appeals held that both acts had been validly enacted and that the 
latter act was still in force."* Judge Hood dissented on the ground 
that the Legislative Assembly had not been given the power to enact 
either statute. All three judges agreed that Congress could not dele- 
gate its power to enact general legislation (as distinguished from mu- 
nicipal regulations) for the District of Columbia. Judges Cayton and 
Hood agreed on the meaning of municipal regulation but arrived at 
an opposite result."* Judges Cayton and Clagett disagreed as to the 
meaning of the terms and reached the same result. In spite of the 
apparent unanimity of opinion that the Legislative Assembly could 
have been given only the power to enact municipal regulations, the 
language in Judge Clagett’s concurrence is more consistent with the 
line of cases holding that the District may be granted the powers of a 
territorial legislature.** Thus this litigation focuses attention on the 


12 —D. C. Laws, 1871-1872, pt. IV, c. 51, pp. 65-66. 

13 District of Columbia v. John R. Thompson Co., 81 A.2d 249 (1951), revers- 
ing Criminal No. 99150. 

14 A distinction was drawn between general legislation which, it was said, cre- 
ated new rights and municipal regulations which defined old rights. Jd. at 251, 
265. This distinction was recognized by the Court of Appeals of the District of 
Columbia in United States cx rel. Daly v. Macfarland, 28 App. D.C. 552 (1907), 
and Coughlin v. District of Columbia, 25 App. D.C. 251 (1905), but only for 
the purpose of defining the powers of the Commissioners, who had been held 
earlier to be merely administrative officials. Roth y. District of Columbia, 16 
App. D.C. 323, 331 (1900). In that case, the court said that the acts of 1874 
and 1878 withdrew all legislative power from the District of Columbia, leaving 
only executive power. Cf. Metropolitan Railroad Company v. District of Co- 
lumbia, 132 U.S. 1, 7 (1889), in which the Supreme Court said, “Legislative 
powers have now ceased and the municipal government is confined to mere ad- 
ministration.” 

15 “T think the true rule as to what acts the legislative assembly of the Dis- 
trict of Columbia could not pass is that it could not pass acts regulating inter- 
state commerce, or regulating the processes of the United States Courts, or 
affecting the national or general interest in some other respect.” Supra note 13, 
at 261. The limitations enumerated are the ones usually mentioned in relation 
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municipality-territory dichotomy, specifically in relation to the prob- 
lem of racial segregation and the power of either form of govern- 
mental organization to take action with respect to that problem. 


I 


Tue District of COLUMBIA AS A MUNICIPALITY 


The Supreme Court has indicated on at least one occasion that Con- 
gress, in constituting the District of Columbia “a body corporate,” 
could only authorize it to exercise municipal powers.*® Seemingly, 
the rationale for such limitation is that any broader grant would con- 
stitute an invalid delegation of legislative authority. Mr. Chief Justice 
Fuller, speaking for the Court, pointed out that: 


It is a cardinal principle of our system of government, that 
local affairs shall be managed by local authorities, and general 
affairs by the central authority, and hence, while the rule is also 
fundamental that the power to make laws cannot be delegated, 
the creation of municipalities exercising local self-government has 
never been held to trench upon that rule. Such legislation is not 
regarded as a transfer of general legislative power, but rather as 
the grant of the authority to prescribe local regulations, accord- 
ing to immemorial practice, subject of course to the interposition 
of the superior in cases of necessity.*” 


But this language represented pure dictum, since the regulation in 
question, which imposed a license tax on commercial agents, was being 
applied to persons soliciting sales on behalf of those doing business 
outside the District of Columbia. The Court merely ruled that such 
an imposition of the tax was an interference with interstate commerce. 
Thus the actual holding imposed no greater restriction on the powers 
of the Legislative Assembly than had previously been imposed on the 
powers of a state legislature.** A direct ruling in point, however, is 
to be found in the earlier decision of the Supreme Court of the Dis- 
trict of Columbia. In that case, it was held that Congress has no 
power under the Constitution to delegate general legislative authority 
to a local District of Columbia government, and that it may rightly 
confer only those powers which are “strictly municipal.” ?® 


to states and territories which have the power to do more than pass municipal 
regulations. See pp. 348-352 infra. 

a, v. Hennick, 129 U.S. 141, 147 (1889). 

1 

18 Asher y. Texas, 128 U.S. 129 (1888), cited in Stoutenburgh v. Hennick, 
supra note 16, at 148. 

19 Roach v. Van Riswick, MacArthur & Mackey (11 D.C.) 171 (1879) (in- 
—. act — judgments obtained in that court liens on equitable interests 
in real estate). 
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A delineation of those powers which are said to be strictly mu- 
nicipal is marked by confusion and uncertainty. The District Su- 
preme Court has suggested that they are those powers which uni- 
versal usage recognizes as appropriate for municipal action, but ad- 
mitted, as Judge Hood did in his dissent in the Thompson case,”° 
that “it is difficult to draw the line between powers that are strictly 
municipal . . . and those which are properly legislative and cannot 
be delegated.” *4 Subsequently, the Court of Appeals of the District 
of Columbia (now the United States Court of Appeals for the District 
of Columbia) attempted to draw that line. In ruling that a criminal 
proceeding for a violation of the Bucket Shop Statute ** was not a 
prosecution for a violation of a municipal regulation which should 
have been brought in the name of the District of Columbia, it defined 
a municipal ordinance as one which is local in character and is pecu- 
liarly applicable to the inhabitants of a particular place.** With equal 
ambiguity, the same court had decided in an earlier case that the Com- 
missioners were without power to revoke a plumber’s license for a 
violation of plumbing regulations, while approving the more precise 
suggestion by an authority on municipal corporations that such a 
corporation : 


. « « possesses and can exercise the following powers, and no 
others: First, those granted in express words; second, those 


necessarily or fairly tmplied in or incident to the powers ex- 
pressly granted; third, those essential to the declared objects 
and purposes of the corporation—not simply convenient, but in- 
dispensable.** 


Since the court regarded the District of Columbia, under its com- 
mission form of government, as a municipal corporation, and since 
Congress had prescribed that the Commissioners could enforce the 
regulations in question by fine or imprisonment, it was concluded that 
the Commissioners had no authority to adopt a different method of 
enforcement. 


In specific instances, the courts have held from time to time that 
the District of Columbia, as an ordinary municipality, may be dele- 


20 “« 


. the distinction between general legislation and police or municipal 
regulations is not always clear. . . .” Supra note 13, at 265. Perhaps no other 
case indicates this lack of clarity as markedly as does the Thompson case. 

21 Roach v. Van Riswick, McArthur & Mackey (11 D.C.) 171, 177 (1879). 

22 The Bucket Shop Statute regulated contracts for the purchase and sale on 
margin of securities where there was no intent to make a bona fide purchase 
and sale and the purpose was to settle the contract when public market quota- 
tions of prices should reach a certain figure. 

23 United States v. Cella, 37 App. D.C. 433, 435 (1911). 

24 United States ex rel. Daly v. Macfarland, 28 App. D.C. 552, 558 (1907). 
iso quotes extensively from Ditton, MuNICIPAL CorPorATIONS (4th ed. 
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gated the power to issue licenses and to determine the class or group 
subject to their operation ;**° to tax;** to impose fines on those who 
come into the District to sell goods by sample without having taken 
out a license; *’ to prohibit gambling,** the discharge of firearms,”® 
the running at large of unmuzzled dogs,*° and the scattering of ad- 
vertising matter so as to litter the streets ; ** to regulate the collection 
and disposal of garbage,** and the occupation of auctioneers ; ** and 
to pass acts in the interest of peace and order and conducive to the 
morals and general welfare of the community.** 

If the District of Columbia is to be treated merely as a munici- 
pality, as the above cases indicate, the question then arises whether its 
municipal powers include the power to pass ordinances with respect 
to the civil rights of those within the District. Or, in terms of the 
Thompson case, assuming that the Legislative Assembly had had only 
municipal powers, were the Equal Service Acts within the scope of 
those powers and thus validly enacted? 


The courts in the District have recognized the validity of municipal 
ordinances regulating: 


. persons following the particular occupations of the nature 
requiring special public supervision, such as auctioneers, dray- 
men, hackmen, hucksters, victuallers, and the like.** (Emphasis 


supplied. ) 


Thus when approached from one possible standpoint, these acts should 
be thought to come within a municipality’s power to regulate restau- 
rants and other places of public accommodation. The scope of mu- 
nicipal regulation of restaurants would seem to be almost unlimited. 
Validly enacted ordinances have commonly required licenses ** and 


25 Cooper v. District of Columbia, MacArthur & —. i D.C.) 250 
(1880) ; Lasley v. District of Columbia, 14 App. D.C. 407 (188 

26 District of Columbia v. Waggaman, 4 Mackey (15 D.C.) 328° (1885). 

27 District of Columbia v. Humason, 2 MacArthur (9 D.C.) 158 (1875). 

28 Hall v. Washington, 11 Fed. Cas. 278, No. 5, 953 (C.C.D.C. 1836). 

29 Washington v. Eaton, 29 Fed. Cas. 345, No. 17, 228 (C.C.D.C. 1833). 

80 French v. District of Columbia, 32 App. D.C. 106 (1908). 

31 International Text-Book Company v. District of Columbia, 35 App. D.C. 
307 (1910). 

82 Dupont v. District of Columbia, 20 App. D.C. 477 (1902). 

33 Smith v. Olcott, 19 App. D.C. 61, 75, 78 (1901). The court invalidated a 
section of the act of the Legislative Assembly which prescribed “one absolute, 
invariable charge for all sales of real estate” at public auction on the ground 
that the provision was an attempt at “the exercise of a general legislative power 
over the freedom of contracts” and that the rate prescribed was exorbitant. It 
seems likely that the court would have reached the same result at that time had 
any price-fixing statute been challenged. 

34 Johnson v. District of Columbia, 30 App. D.C. 520 (1908). 
oa aa v. District of Columbia, MacArthur & Mackey (11 D.C.) 250, 259, 

36 Prawdzik v. Grand Rapids, 313 Mich. 376, 21 N.W.2d 168 (1946); People 
v. Kupas, 171 Misc. 480, 13 N.Y.S.2d 488 (1939). 
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limited service to specified hours.** The present District ordinance 
prescribes cleaning methods, standards of ventilation and refriger- 


ation, ceiling heights, dimensions for sinks in which dishes may be 
washed, and the intensity of the lighting to be provided.** The oper- 
ations of restaurants have thus been restricted much more than would 
be done under the Equal Service Acts which, it can be argued, in 
effect only enacted the common law obligation of the innkeeper to 
serve all reputable members of the public alike.* 


Approached from another standpoint, if the Equal Service Acts are 
regarded as civil rights regulation rather than as an exercise of the 
power to control the most minute detail of a restaurant’s operations, 
they would still fall within the usual scope of municipal police power 
which, it has been said, “is one of the least limitable of governmental 
powers.” *° Over fifty major cities have passed ordinances dealing 
with the problem of racial and/or religious discrimination.** These 
ordinances have prohibited the displaying of discriminatory signs or 
advertisements in places of public accommodation,** the wearing of 
masks or hoods or the burning of crosses,** the anonymous distri- 
bution of literature inciting racial or religious group hatred,*' and 


37 State v. Freeman, 38 N.H. 426, 428 (1859); State v. Clark, 28 N.H. 176 
(1854). 

38 District of Columbia Restaurant Regulations (April 1, 1942). 

39 Mateer v. Brown, 1 Cal. 221 (1850); Kisten v. Hildebrand, 9 B. Mon. 
(Ry.) 72 (1848); Markham v. Brown, 8 N.H. 523 (1837). See also Brown 

v. J. H. Bell Co., 146 Iowa 89, 123 N.W. 231 (1909), holding that an equal 
service act was declaratory of the common law. The extent to which courts 
have upheld municipal ordinances which, in effect, codify common law prin- 
ciples is shown in Schoen Bros., Inc. v. Pylant, 162 Ga. 565, 134 S.E. 304 (1926), 
where the Supreme Court of Georgia held that an ordinance requiring a place 
of public accommodation to serve the public without discrimination was a valid 
exercise of municipal police power. 

40 Queenside Hills Realty Co., Inc. v. Saxl, 328 U.S. 80, 83 (1946). 

41 For a more complete list of municipal anti-segregation ordinances which 
includes those referred to below, see brief for American Civil Liberties Union 
et al. as Amici Curiae, filed in the United States Court of Appeals in connection 
with the Thompson case, pp. 62-66. In addition, many communities have set up 
race relations committees to handle the problem on a more informal level. See 
Liveright, The Community and Race Relations, 244 Annats 106 (1946). 
Among the communities which have established such committees are Akron, 
Ohio in 1949; Buffalo, N. Y. in 1945; Chicago, Ill. in 1947; Denver, Colo. in 
1951; Evansville, Ind. in 1948; Los Angeles, Cal. in 1944; Paterson, N. J. 
as Pittsburgh, Pa. in 1946; Portland, Ore. in 1950; Toledo, Ohio in 

42 Cleveland, Ohio (Nov. 1934; Feb. 1947) ; Miami Beach, Fla. (June 1949). 

43 Jacksonville, Fla. (March 1951); Miami Beach, Fla. (March 1949); Talla- 
hassee, Fla. (Feb. 1949); Augusta, Ga. (June 1949); Atlanta, Ga. (May 
1949); Macon, Ga. (Dec. 1948); Charlotte, N. C. (Dec. 1949); Raleigh, 
N. C. (Jan. 1950); Greenville, S. C. (Jan. 1951); Knoxville, Tenn. (July 
1949); Nashville, Tenn. (Sept. 1949). 

44 Buffalo, N. Y. (April 1945) ; Minneapolis, Minn. (March 1947); St. Paul, 
Minn. (Jan. 1944). 





EDITORIAL NOTES 345 


racial and religious discrimination in employment * and in public 
housing and urban redevelopment projects.** Other municipalities 
have passed so-called “Jim Crow” ordinances compelling or requiring 
segregation with respect to cemeteries, toilet facilities, public trans- 
portation, theatres, housing, restaurants, and public parks and recre- 
ation areas.*7 Many of these ordinances have been upheld by courts 
which have been confronted with the issue of whether the solution to 
the problem of race relations is within the bounds of municipal power. 
And where the ordinances have been invalidated, it has been on broad 
constitutional grounds, the existence of municipal power to enact such 
ordinances apparently being assumed.** The Supreme Court of 
Florida has held, for example, that an ordinance requiring racial segre- 
gation on street cars is authorized under the general welfare clause of 
a city charter.*® This clause provided that the city could pass “all 
ordinances necessary for the health, convenience, and safety of the 
citizens.” The court added that, even without such clause or more 
express authorization, 


the design of such an ordinance being to safeguard the peace and 
good order of society within such city, its enactment and en- 
forcement is within the incidental police powers of the city di- 
rectly resulting from its incorporation into a municipality.” 


Many other cases in numerous jurisdictions have adopted a similar 
rationale in upholding such regulations. A rule of the Board of Recre- 
ation and Parks of the city of Baltimore providing for the segregation 


45 Chicago, Ill. (Aug. 1945) ; Cleveland, Ohio (Jan. 1950) ; Gary, Ind. (Nov. 
1950); Milwaukee, Wisc. (May 1946); Minneapolis, Minn. (Jan. 1947); 
Philadelphia, Pa. (March 1948) ; Youngstown, Ohio (May 1950). 

46 Boston, Mass. (June 1948); Cincinnati, Ohio (Sept. 1951); Cleveland, 
Ohio (Dec. 1949); Hartford, Conn. (Jan. 1949); Los Angeles, Cal. (Jan. 
1951; July 1951); Newark, N. J. (Sept. 1950); New York, N. Y. (July 
1944; Dec. 1949; March 1951); Philadelphia, Pa. (May 1950); Providence, 
1980) (Oct. 1950) ; San Francisco, Cal. (May 1949); St. Paul, Minn. (April 

47 See JOHNSON, PATTERNS OF NEGRO SEGREGATION cc. VII and VIII (1948). 

48 The cases passing on municipal ordinances imposing block residential segre- 
gation are good illustrations of this point. Some of them have been held to be 
an unconstitutional interference with vested rights, Glover v. Atlanta, 148 Ga. 
285, 96 S.E. 562 (1918), Carey v. Atlanta, 143 Ga. 192, 84 S.E. 456 (1915), 
especially since the Supreme Court invalidated such an ordinance of Louisville. 
Buchanan v. Warley, 245 U.S. 60 (1917). But none of the cases question the 
proposition that the regulations fall within the scope of municipal power. It has 
been held that express authority is not necessary so long as there is general 
power to preserve peace and order. Hopkins v. Richmond, 117 Va. 692, 86 So. 
139 (1915). And the ordinances which, in order to avoid constitutional diffi- 
culties have excepted residences acquired before their adoption, have been up- 
held. See, e.g., Harden v. Atlanta, 147 Ga. 248, 93 S.E. 401 (1917). 

49 Patterson v. Taylor, 51 Fla. 275, 40 So. 493 (1906); Crooms v. Schad, 
51 Fla. 168, 40 So. 497 (1906). 

5° Patterson v. Taylor, supra note 49, at 282, 40 So. at 496. 
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of races in public parks and playgrounds has been upheld.*! The city 
of Atlanta passed an ordinance requiring that owners and operators 
of taxicabs post signs on their vehicles reading “For White Passengers 
Only” or “For Colored Passengers Only” and further providing that 
vehicles carrying white passengers be driven by white drivers and 
those carrying Negro passengers by Negroes. The ordinance was up- 
held as a valid exercise of municipal powers.°? When invalidating on 
broad constitutional grounds a prohibition against Negro barbers 
serving white children, the same court distinguished the ordinance be- 
fore it from those providing for the more customary forms of segre- 
gation, saying that the necessity for the latter grows out of: 


. the social habits and traditions of the Southern States . . 
and the absolute and unchanging necessity of keeping the races 
separate.** 


If one municipality can reason that conditions are such that public 
peace and order compel forced segregation,®* another municipality 
can certainly reason with at least equal justification that public peace 
and order require a prohibition on segregation.®® Since the District 
of Columbia as a municipality has the power to pass acts in the in- 
terest of peace and order, it can be argued with great force that it 
has the power not only to command segregation in the absence of 
constitutional limitations, but also to prohibit it.°* 


51 Boyer v. Garrett, 183 F.2d 582 (4th Cir. 1950). 

52 Bunn v. Atlanta, 67 Ga. App. 147, 190 S.E.2d 553 (1942). 

53 Chaires v. Atlanta, 164 Ga. 755, 769-770, 139 S.E. 559, 565 (1927). 

54“Courts are not blind to the fact that by nature there are several races of 
people, and that the conditions of civilization compel certain regulations relating 
to the contact of the races. A public policy long in existence in this state, firmly 
entrenched in our statutes and decisions, upholds racial integrity.” Harden v. 
Atlanta, 147 Ga. 248, 252, 93 S.E. 401, 402 (1917). 

55 It has been suggested that these acts were passed only “to impose a social 
theory . . . [and] not to protect anyone from danger, to prevent disorder or 
to improve or protect the health or morals of anyone.” Brief for John R. Thomp- 
son Co., Inc. filed in the United States Court of Appeals, p. 23. But mass ex- 
clusion or segregation may instill, in the minds of those excluded, feelings of 
aggression which may eventually erupt in some form of violence. BENEDICT 
AND WELTFISH, RAcES OF MANKIND (Public Affairs Committee, 1944). See 
also Lask1, THE AMERICAN Democracy 467-472 (1948) and Maslow, Preju- 
dice, Discrimination and the Law, 275 ANNats 9 (1951), on the effect of such 
legislation in eleminating prejudice and antagonism toward minority groups. 
Cf. Beauharnais v. Illinois, 343 U.S. 250 (1952). 

56 But see Nance v. Mayflower Tavern, Inc., 106 Utah 517, 150 P.2d 773 (1944), 
where the court invalidated an ordinance which provided that “the door or doors 
of every restaurant shall be and remain unlocked and unfastened during all the 
time any person or persons, including the keeper, or any employee is therein, 
and during such time no orderly persons shall be refused admission thereto.” 
However, the court held only that the power to pass such an ordinance had not 
been delegated by the state and could not be necessarily or fairly implied as 
incident to the powers expressly granted. It must also be remembered that this 
was an unusual ordinance in that it did not, by its terms, allow a restaurant to 
be closed to the public for the purposes of cleaning or repairing the premises. 
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The question now remains whether these principles developed 
wholly in the narrow field of municipal corporations are meaningful 
when they are applied to the District of Columbia, which is, in the 
words of Mr. Justice Jackson, “an exceptional community.” 

It is generally conceded that the powers of the ordinary munici- 
pality are restricted to local regulation. The strict construction usually 
given those powers as set out in the charter is indicated in the quo- 
tation from Judge Dillon’s treatise.°* But the limitations have not 
been imposed on the ground that broader powers are inherently non- 
delegable. Even the Daly case,°® while limiting the ordinary munici- 
pality to the powers granted, placed no limitation on the powers that 
could be granted by superior authority. And, as the Supreme Court 
has noted, ‘““How power shall be distributed by a state among its gov- 
ernmental organs is commonly, if not always, a question for the state 
itself.” °° The problem of the distribution of power by a state to sub- 
sidiary units has been distinguished from the issue of the validity of 
delegation on the ground that the former situation involves purely 
local questions while cases like Schechter Poultry Corp. v. United 
States ® involve controversies affecting the structure of the national 
government within the framework of constitutional restrictions.® It 
is accepted, for example, that a municipality may be given the power 
to pass an ordinance on a subject with respect to which the state or 


Congress has previously legislated.** A municipality may even impose 
a different penalty than that imposed by the state for the same of- 
fense.** The fact remains, however, that a sound policy reason 
generally militates against broad grants of power to the ordinary mu- 
nicipality. There are many problems that should be handled on a con- 
sistent basis throughout a state. In order to make state action effec- 
tive, it is frequently necessary to prohibit each local unit from taking 


57 District of Columbia v. Murphy, 314 U.S. 441, 452 (1941). Mr. Justice 
Jackson added that, “the District . . . is not a local municipal authority, but 
— established under the Constitution as the seat of the National Government.” 

vid. 

58 See note 24 supra. 

59 United States ex rel. Daly v. Macfarland, 28 App. D.C. 552 (1907). 

6° Highland Farms Dairy, Inc. v. Agnew, 300 U.S. 608, 612 (1937). 

61295 U.S. 495 (1935) (invalidation of N.I.R.A.). 

62 [bid.; Frend v. United States, 100 F.2d 691 (D.C. Cir. 1938); La Forest 

. Board of Commissioners, 92 F.2d 547 (D.C. Cir. 1937). 

63 Bowles v. District of Columbia, 22 App. D.C. 321 (1903); People v. Sell, 
310 Mich. 305, 17 N.W.2d 193 (1945); St. Louis v. Schoenbusch, 95 Mo. 618, 
oa 791 (1888); 6 McQuittrn, MunicrpaL Corporations § 23.03 (3d ed. 

64 Shaw v. Norfolk, 167 Va. 346, 189 S.E. 335 (1937) (lesser penalty im- 
posed by municipality); State v. Wertz, 91 W. Va. 622, 114 S.E. 242 (1922) 
(greater penalty imposed by municipality). Under certain liberal home rule 
charters, the law of the city may prevail over a conflicting state law with re- 
spect to local matters. Dickinson v. Tidd, 137 F.2d 610, 612 (10th Cir. 1943). 

7 
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independent action. The justification for such a course will become 
more readily apparent if, for example, one thinks of the results of 
allowing each city to grant divorces on its own terms. General legis- 
lation by the ordinary municipality would interfere with the rights of 
other municipalities in the same state as well as with the powers re- 
served to the state itself.*° 

But this reason loses much of its policy justification in relation to 
the District of Columbia. “. . . [T]he city organized under the grant 
[of power in the Constitution] became the city, not of a state, not of 
a district, but of a nation.” ** There is only one municipality within 
the District of Columbia. There is no occasion to prevent inconsisten- 
cies in the acts of several local units, or in the acts of any one of them 
and acts of the state. The District is not, of course, free to invade the 
fields granted to the federal government under the Constitution, but 
the states themselves are similarly confined. In the context of this 
discussion of delegability, the analogy between the District of Colum- 
bia and a municipality has little meaning. The District is not an ordi- 
nary municipality, either politically or constitutionally. If the reason 
which justifies the limitations customarily placed on the powers of a 
municipality is not applicable to the District of Columbia and if these 
limitations are not impelled by the Constitution, then there is no rea- 
son to apply them to the District. 


II 
Tue District oF COLUMBIA AS A TERRITORY 


As has been indicated above, there is a line of cases which holds 
that Congress, in creating the Legislative Assembly in 1871, estab- 
lished a territorial form of government for the District of Columbia. 
As the District Supreme Court stated: 


There can be no doubt that the act was formed after the model 
of the existing territorial governments, and is analogous to 
them in its general provisions. The slightest inspection will 
show not only a similarity in the kinds of powers conferred, but 
in the terms and phraseology employed by Congress to convey 
their intention. . . . If we find in the statutes respecting the 
territorial governments the same terms and powers as in that 
organizing a government “for all that part of the territory of the 
United States included within the District of Columbia,” it fol- 
lows as a legal and necessary result that similar powers of Gov- 
ernment were conferred in both cases. . . . [T]he government 
of the District stands upon the same footing as that of any of 


65 DEMING, THE GOVERNMENT OF AMERICAN Cities 125-129 (1909). 
6¢ Grether v. Wright, 75 Fed. 742, 757 (6th Cir 1896). 
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the States or Territories within the limit of the law from which 

it derives existence.® 
These cases seem to accept this delegation of territorial powers as 
valid under the Constitution and have demonstrated that the powers 
of a territorial government are broader than the powers of an ordinary 
municipality.°° The Supreme Court, in deciding cases in which the 
validity of an act of a territorial legislature has been in issue, has also 
given broad scope to the powers of such a legislature. On more than 
one occasion, the Court has observed that the power of a territorial 
legislature is as plenary as that of a state legislature.** And in one 
opinion, it noted that: 


“Rightful subjects” of legislation . . . included all those sub- 
jects upon which legislatures had been accustomed to act.*° 


In line with this principle, the Court has upheld the power of a terri- 
tory to legislate concerning the inheritance rights of illegitimate chil- 
dren," to provide for escheat for failure of heirs,** to consolidate legal 
and equitable jurisdictions in a way not allowed in the federal courts,** 
and to provide for the granting of divorces.** These are subjects with 
respect to which the ordinary municipality is not generally permitted 
to act. Therefore, if the District of Columbia can be said to possess 
territorial status, it must follow that it is not constitutionally limited 
to the exercise of municipal powers. Instead it may exercise powers 
as plenary as those of a state legislature. And if the District can be 
said to have had such a government from 1871 to 1874, it is beyond 
question that the Equal Service Acts were validly enacted. 


Comparable acts have been adopted by both state and territorial 
legislatures *° and have been commonly upheld as a valid exercise of 
police power. Alaska, Puerto Rico, and the Virgin Islands have all 


67 Grant v. Cooke, 7 D.C. 165, 194, 200 (1871). Even the dissenting judge 
admitted, at 206, “It is quite certain that the powers conferred upon it are more 
extensive and discretionary than are usually granted to municipal corporations, 
and in many respects are such as Congress has been in the habit of granting to 
the governments created for its several territories.” 

68 Eckloff v. District of Columbia, 135 U.S. 240 (1890); Roth v. District of 
Columbia, 16 App. D.C. 323 (1900). 

69 Cope v. Cope, 137 U.S. 682 (1891); Hornbuckle v. Toombs, 18 Wall. 648 
(U.S. 1873); Puerto Rico v. The Shell Co., Limited, 302 U.S. 253 (1937). 

70 Christianson v. King County, 239 U.S. 356, 365 (1915). The phrase “right- 
ful subjects of legislation” was commonly used in acts creating territorial gov- 
ernments and was also used in the act establishing the Legislative Assembly. 
16 Stat. 419 (1871). 

71 Cope v. Cope, 137 U.S. 682 (1891). 

72 Christianson v. King County, 239 U.S. 356 (1915). 

73 Hornbuckle vy. Toombs, 18 Wall. 648 (U.S. 1873). 

74 Maynard v. Hill, 125 U.S. 190 (1888). 

75 Graves, Fair Employment Practice Legislation in the United States, Pus. 
Arrairs Butt. No. 93 (Library of Congress, April 1951). 
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enacted laws forbidding discrimination by restaurants,"* and the Su- 
preme Court of Puerto Rico has decided that the territorial police 
power is broad enough to encompass such a statute.*7 The Supreme 
Court of the United States has upheld the constitutionality of a state 
statute penalizing the denial of: 

. full and equal accommodations, advantages, facilities and 


privileges of inns, hotels, restaurants, eating houses, barber shops 
- ete. 


because of race, creed, or color.** The Court has also said that a state 
may, in the exercise of its police power, regulate the admission of per- 
sons to places of amusement and provide that all orderly persons hold- 
ing tickets must be admitted.** And it has upheld the Civil Rights 
Law of the State of New York which forbids labor organizations to 
deny membership or equal treatment to any person because of his race, 
color, or creed.*° In his concurring opinion, Mr. Justice Frankfurter 
said : 


. . a State may choose to put its authority behind one of the 
cherished aims of American feeling by forbidding indulgence in 
racial or religious prejudice to another’s hurt. . . . Certainly 
the insistence by individuals on their private prejudices as to race, 
color or creed, in relations like those now before us, ought not 
to have a higher constitutional sanction than the determination 
of a State to extend the area of non-discrimination beyond that 
which the Constitution itself exacts.” 


Mr. Justice Douglas expressed much the same thought in his con- 
currence in Bob-Lo Excursion Co. v. Michigan, when he noted that: 
. . the police power of a State under our constitutional system 


is adequate for the protection of the civil rights of its citizens 
against discrimination by reason of race or color.*? 


Assuming, arguendo, that the Constitution does not prohibit Con- 
gress from treating the District of Columbia as a territory, it still re- 
mains to be determined whether this analogy has as little meaning as 
the previously suggested analogy to a municipality. Certainly the 
territorial approach would seem to be more realistic. Between a mu- 
nicipality and Congress, there is an intervening and important level 


76 Alaska Gen. Laws 1945, c. 2, §1, 36; Compiled Laws § 20-1-3 (1949) ; 
Puerto Rico Laws 1943, Act No. 131, pp. 404-406; Virgin Islands Act of Sept. 
12, 1950, 15th Legislative Assembly, Ist Sess., Bill No. 1. 

77 People of Puerto Rico v. Suazo, 63 Puerto Rico Rep. _ (1944). 

78 Bob-Lo Excursion Co. v. Michigan, 333 U.S. 28 (19: 

79 Western Turf Association v. Greenberg, 204 U.S. 359 0907). 

80 Railway Mail Association v. Corsi, 326 U.S. 88 (1945). 

81 Jd. at 98. 

82 Bob-Lo Excursion Co. v. Michigan, 333 U.S. 28, 41 (1948). 
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of government, the state, from which comes whatever power the mu- 
nicipality may possess. Between a territory and Congress, as between 
the District of Columbia and Congress, there is no such intervening 
level of government. Whatever powers are possessed by either a terri- 
tory or the District must come directly from the constitutional grants 
of power to Congress. 

Under the provisions of the Constitution, Congress has the power 
to make all needful rules and regulations respecting the territories,** 
just as it has the exclusive power to legislate for the District. And 
it is well-established that Congress may delegate broad powers to a 
territorial legislature.** It could thus be contended that equally broad 
powers may be delegated to the District since there seems to be no 
significant distinction between these two sections of the Constitution 
in terms of the delegability of the power vested in Congress. The 
slight difference in phraseology can hardly be said to justify a dif- 
ference in interpretation which would limit the District to the exer- 
cise of mere municipal powers. This is especially true since in general 
there is more political similarity between the District and a territory 
than there is between the District and an ordinary municipality. 

There is at least one branch of law in which the courts have re- 
jected this analogy and have argued that the District of Columbia 
should not be treated as a territory. It has been held in the field of 
federal jurisdiction that the provisions of Article III are applicable to 
federal courts within the District of Columbia, although they are not 
applicable to the court in the territories.*° The Supreme Court rea- 
soned that: 


A sufficient foundation for these decisions in respect of the terri- 
torial courts is to be found in the transitory character of the terri- 
torial governments. . . . “The absence from the constitution of 
such guaranties for territorial judges was no doubt due to the 
fact that the organization of governments for the Territories was 
but temporary, and would be superseded when the Territories 
became States of the Union.” . . . [T]hese decisions are said 
to grow out of the “presumably ephemeral nature of a territorial 
government.” . . . How different are the status and character- 
istics of the District of Columbia! . . . The District, as the seat 
of the national government, is as lasting as the States from which 
it was carved or the union whose permanent capital it became.** 


The distinction drawn here between the District of Columbia and 
other federal territories does not, however, weaken the contention that 


83 U. S. Const. Art. IV, § 3. 

84 See notes 69-74 supra. 

85 QO’Donoghue v. United States, 289 U.S. 516 (1933). 
86 Jd. at 536-538. See also cases cited therein. 
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the District is not an ordinary municipality and should not be treated 
as such. Because the analogy between the District and a territory is 
considered inapplicable for some purposes, it does not follow that it 
fails for all purposes. It may even be said that the distinction between 
the nature of a territory and the nature of the District set out in the 
cases which reject the analogy for the purposes of federal jurisdiction 
actually strengthens the argument that the District is more in the 
nature of a territory for the purposes of home rule. If a transitory 
territorial government can exercise the plenary powers of a state 
legislature, then it should follow that a local government in the per- 
manent capital of those territories may be permitted to do likewise. 
The language of Mr. Justice Sutherland is as applicable to the prob- 
lem of home rule as it was to the issue then before the Court when he 
said : 
It is important to bear constantly in mind that the District was 
made up of portions of two of the original states of the Union, 
and was not taken out of the Union by the session. . . . We 
think it is not reasonable to assume . . . that it was intended 
that at the very seat of the national government the people should 


be less fortified by the guaranty of an independent judiciary than 
in other parts of the Union.** 


No more is it reasonable to assume that it was intended that at the 
very seat of the national government the people should be less entitled 
to broad powers of local self-government than in the territories of 
the nation. Granted that the analogy between the District and a terri- 
tory is imperfect, as are all analogies, and that it may not be applicable 
for every purpose, still, with respect to the delegability of the power 
vested in Congress, it seems logically more compelling than the 
analogy to an ordinary municipality. 


CoNCLUSION 


The District of Columbia Circuit now has the opportunity to clarify 
this situation, having exercised its discretion to review the decision 
of the Municipal Court of Appeals in the Thompson case.** The court 
may, of course, decide that the Equal Service Acts are not now in 
force by virtue of an implied repeal, regardless of the validity of their 
original enactment. And, should it rule on the enactment and find it 
valid, the court may do so on the ground that these were valid mu- 
nicipal ordinances, without deciding whether the District of Columbia 
could, under the Constitution, be given the power to enact general 


87 Td. at 540. 
88 The case was heard by the court sitting en banc in January, 1952. 
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legislation. It is to be hoped, however, that, in view of the importance 
of the issues before it, the court will not hesitate to rule on the often- 
litigated but still unsettled problem presented. 

Should the limits of the powers of the Legislative Assembly not be 
decided, the issue of the delegability of Congressional power over the 
District may not arise again for some time. But, as was stated above, 
this does not mean that the problem has no contemporary significance. 
When Congress does pass a home rule bill, assuming that it attempts 
to grant broad powers to the local government, the courts will eventu- 
ally have to rule on the validity of such a grant. It is possible that 
both of the analogies which have been used in the past will be re- 
jected. Perhaps the courts will decide simply to treat the District of 
Columbia as sui generis, as the exceptional community it is. This is 
probably a somewhat more realistic approach than one which attempts 
to apply automatically the principles which relate to another type of 
political subdivision. Should this solution be adopted, it is submitted 
that nothing in the Constitution prevents a broad grant of power to 
the District. It seems clear that there is nothing in the nature of the 
District or in its relation to other political subdivisions to prevent its 
effective exercise of such a grant. Regardless of the label that is 
affixed to the District, it would still seem that Judge Clagett indicated 


the only realistic limitation when he pointed out that the Legislative 
Assembly could not pass acts in the fields granted to Congress.*® 
Thus a legislative body for the District of Columbia would be limited 
only by the terms of the Congressional grant of power and by the 
powers possessed by the Federal Government under the Constitution. 
HELEN M. ROSENTHAL. 


DESIGN PATENTS AND COPYRIGHTS: THE SCOPE 
OF PROTECTION 


INTRODUCTION 


When the Constitutional Convention unanimously adopted Art. I, 
§ 8, Cl. 8? it was, in effect, merging into one general statement two 
suggestions, one for patents and one for copyrights.? In interpreting 


89 See note 15 supra. 

1U.S. Const. Art. I, § 8, “The Congress shall have power, [cl. 8] To pro- 
mote the Progress of Science and the useful Arts, by securing for limited Times 
to Authors and Inventors the exclusive Right to their respective Writings and 
Discoveries.” 

2 Suggestions for federal jurisdiction over patents and over copyrights had 
been made by James Madison and Charles Pinckney, each of whom proposed 
separate provisions relating to patents and copyrights. See DEWoLr, AN Ovut- 
LINE OF CopyriGHt Law 15 (1925). 
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the meaning of this clause and the purpose intended, it has been 
customary for the courts to break the sentence into two parts, rely- 
ing on the balanced construction and current usage at that time.* 
Thus the clause is interpreted as containing two separate and dis- 
tinct provisions, the first of which is to promote the progress of 
science by securing to authors the exclusive right to their writings, 
and the second of which is to promote the progress of the useful arts 
by securing to inventors the exclusive right to their discoveries. 

Subsequent legislative enactments on the part of the Congress 
have, however, failed to maintain a clear demarcation between the 
two provisions, especially in the case of copyright protection of works 
of art and reproductions of works of art* on the one hand, and 
design patent protection® on the other hand.® This lack of a clear 
definition between the two types of protection has given rise to recent 
litigation.” 

It is the purpose of this note to study and compare design patent 
protection and copyright protection with particular reference to that 
subject matter which, by its nature, could be considered worthy of 
protection by either a design patent or a copyright. Before such a 
comparison can be made, however, the historical development of the 
two types of protection must be analyzed to provide an understand- 
ing of the fundamentally relative aspects. 


I 
CopyRIGHT PROTECTION 


Under the general classification of property created by and through 
the efforts of man, two types make up the greatest portion of such 
property. They are: that which has been created by man as a 
product of his physical labors, and that which has been created by 


3 See note 2 supra. But see Blanchard v. Sprague, 3 Fed. Cas. 648, No. 1,518 
(C.C. Mass. 1839) where the court said, “Patents for inventions are not 
granted as monopolies or restrictions upon the rights of the community, but 


‘to promote science and the useful arts’ . . .”; and the concurring opinion of 
Justice Douglas in Great Atlantic and Pacific Tea Co. v. Supermarket Equip. 
Corp., 340 U.S. 147, 154 (1950). 

417 U.S.C. §5(1946), classification (g) “Works of art; models or designs 
for works of art,” and classification (h) “Reproductions of works of art.” 

5 Rev. Strat. § 4929 (1874); 35 U.S.C. §73 (1946): “Any person who has 
invented any new, original, and ornamental design for an article of manufac- 
ture... may .. . obtain a patent therefor.” [now 35 U.S.C. §171(1952) }. 

6 SHOEMAKER, PATENTS For Desicns § 21, p. 25 (1929): “There is no lack 
of uncertainty as to the proper line of demarcation between subject matter for 
copyright and design protection, particularly as respects those productions, 
which, while possessing inherently an artistic phase are nevertheless capable of 
application to articles of manufacture.” 

7 Stein v. Expert Lamp, 188 F.2d 611 (7th Cir. 1951); Stein v. Rosenthal, 
103 F. Supp. 227 (S.D.Calif. 1952). 
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his mental labor. The first of these types, that which has been 
created by physical labor, is in itself physical and is distinguishable 
from the second type in that it has a utilitarian value for physical 
purposes. The second of these types, on the other hand, is primarily 
a product of thought and is reduced to physical form merely as a 
necessary expedient to the communication of such thought. The labor 
involved in this second type is not in the reduction to a physical 
existence, but in the mental effort which preceded such reduction, 
creating intellectual property.* The rights inherent in intellectual 
property are recognized everywhere as existing, side by side with 
property rights inherent in physical objects, and it was to protect 
rights in certain types of intellectual property that the concepts of 
copyright arose. 


In order for an individual to communicate his thoughts and ideas, 
in absence of communicating by word of mouth, it was necessary to 
reduce the thoughts to visible form and make copies thereof for dis- 
tribution to those whom he wished to reach. Since there was rec- 
ognized a property right in the original, the author’s thoughts as 
expressed by him, a property right was recognized in the copies of 
the original. Such a property right in the original would have been 
without meaning if the privilege of making copies was not exclusively 
reserved to the author; and in time such an exclusive right came 
to be recognized. Thus was born the “copyright.” 

In England the copyright, while acknowledged as existing, was 
never to come into its own as a well-defined legal right until passage 
of the Statute of Anne® in 1710. This statute granted to authors 
the exclusive right for a limited period to make copies of their lit- 
erary creations. The question then arose as to whether or not the 
author had a perpetual common law copyright in his works, not- 
withstanding the time limitations of the statute. In Donaldson v. 
Becket’® the House of Lords declared that if there had been a per- 
petual common law copyright in a work after its publication, it was 
taken away by the Statute of Anne."* This decision marked the 
end of the common law copyright after publication, and the begin- 
ning of the theory that a statutory copyright extinguishes all rights 
under the common law, a theory which has been adopted by the 
courts of the United States.** 


8 WEIL, CopyricHt Law 5 (1917): “By intellectual property is meant those 
property rights which result from the physical manifestation of original thought, 
either naturally or on compliance with statute.” 

98 ANNE, c.19 (1710). 

104 Burr. 2408 (1770). 

118 Anne, c.19 (1710). 

12 Leven v. Schulman. 36 N.Y.S. 2d 547, 178 Misc. 763 (N.Y. Sup. Ct. 1942). 
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In the United States, the first federal law of copyrights was passed 
in 1790** under the authority given Congress by the Constitution.* 
It provided for “the encouragement of learning” by securing to 
authors a copyright in their works for a term of fourteen years. 
Those works which were to be protected were printed or published 
maps, charts, and books. With the passage of this Act, the intent 
of the framers of the Constitution to protect authors and their works 
was realized.'** The Act also stipulated that before publication a de- 
posit of a printed copy of a title of the work must be made in the 
district court of the district where the author or proprietor lived. 
A copy of the work itself was required to be deposited in the office 
of the Secretary of State. 

The Act of April 29, 1802,’* enlarged the list of works which 
were entitled to protection, adding the arts of designing, engraving, 
and etching to those already copyrightable, and required that notice 
of copyright be placed on the work copyrighted. 

In 1831"7 the period of protection was increased to twenty-eight 
years with a right to renew reserved to the author. In addition, 
musical compositions were made copyrightable. Subsequent acts'* 
have shown a steady tendency to broaden the classifications of works 
of intellectual endeavor which are entitled to copyright protection ; 
photographs, negatives of photographs, paintings, drawings, chromos, 
statues, statuary, models, molded decorative articles, tiles, plaques, 
etc.,2° have been made the subject of copyright protection. In ad- 
dition, the scope of the protection afforded has been broadened from 
the sole right to print and publish, the original “copyright,” to a 
large list of exclusive rights which substantially cover all possible 
means of expression of an intellectual or artistic idea.*° 


131 Stat. 124 (1790). 
14 See note 1 supra. 
15In Bobbs-Merrill Co. v. Straus, 210 U.S. 339 (1908), Mr. Justice Day 
stated: “While the nature of the property and the protection intended to be 
given the inventor or author as the reward of genius or intellect in the produc- 
tion of his book or work of art is to be considered in construing the Act of 
Congress, it is evident that to secure to the author the right to multiply copies 
of his work may be said to have been the main purpose of the copyright stat- 
utes.” 

162 Stat. 171 (1802). 

17 Revision of 1831, 4 Stat. 436 (1831). 

18 Compare 1 Stat. 124 (1790), with 17 U.S.C. §5 (1946). 
_ 18 See 17 U.S.C. §5 (1946), for complete list of works subject to registra- 
tion. 
20 The several exclusive rights mentioned in 17 U.S.C. §1 (1946) include: 
printing, reprinting, publishing, copying, and vending (§1la); translating of 
the copyrighted work into other languages, dramatizing non-dramatic works, 
completing, executing, and finishing of models or designs for works of art 
(§ lb); delivering, reading, or presenting in public for profit copyrighted lec- 
tures and the like ($ 1c); performing publicly dramatic works or making and 
presenting recordings thereof (§1d); and performing publicly for profit mu- 
sical compositions or making and presenting recordings thereof (§ le). 
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From the list of exclusive rights, it is readily apparent that Con- 
gress has attempted to extend the protection afforded by a copyright 
to every possible facet of the reproduction of a product of this type 
of intellectual endeavor, thereby making such product and the repro- 
duction thereof the exclusive property of its author. In addition, 
Congress has attempted to enumerate every conceivable product of 
an author’s intellectual effort which should be entitled to the pro- 
tection of the copyright statutes, after its publication.” 


As an inducement to the author to publish his work so that the 
world may have the benefit of it, he is given the afore-mentioned 
exclusive rights to the work for a term of twenty-eight years with 
the privilege of renewal for a second term of twenty-eight years un- 
der certain conditions.2* At the expiration of the copyright, the 
author’s rights are terminated and the work thereafter lies in the 
public domain, for the use of all. In interpreting the copyright stat- 
utes, the courts have held that the classifications of copyrightable 
works set forth are not to be taken as limitations upon what is to 
be copyrightable, the classifications being intended, at least in part, 
to serve as a guide for the Copyright Office.** Inasmuch as it is the 
intent of the copyright laws “to promote the progress of science,” 
the laws necessarily must be liberally construed in order to carry 
out that intention.2* The fields of human knowledge are ever ex- 
panding, and it is impossible to predict what new media of com- 
munication of ideas may come into existence. It would be foolish 
to confine copyright protection by a narrow interpretation of the 
statute, thus depriving these new media of copyright protection until 
such time as Congress should enact new laws to cover new situa- 
tions. In Remick v. Am. Automobile Accessories*® the court said 
that the statute giving exclusive rights in copyrighted publications 
may be applied to new situations, not anticipated by Congress, if, 
fairly construed, such situations come within its intent and mean- 
ing. This case dealt with a situation where a manufacturer, operat- 
ing a radio station for advertising purposes, broadcast a copyrighted 
musical composition over the station without consent by the copy- 
right proprietor. The court, after first noting that radio communi- 
cation had not been developed at the time of enactment of the 


2117 U.S.C. §2 (1946): “Nothing in this title shall be construed to annul 
or limit the right of the author or proprietor of an unpublished work, at com- 
mon law or in equity, to prevent the copying, publication, or use of such unpub- 
lished work without his consent, and to obtain damages therefor.” 


2217 U.S.C. §24 (1946). 

23 Seltzer v. Sunbrock, 22 F. Supp. 621 (S.D. Calif. 1938). 

ee v. Am. Lithographic Co., 142 Fed. 827 (C.C.S.D.N.Y. 
1905) 


235 F.2d 411 (6th Cir. 1925). 
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Copyright Act,?* held that such fact did not thereby exclude radio 
from the purview of the Act, and that a radio broadcast of a copy- 
righted work was a “public performance for profit” within the mean- 
ing of the Act. It is obviously too much to expect that Congress can 
anticipate the creation of new media, giving rise to new situations, 
but it is just as obvious that Congress could not be expected to 
anticipate all situations which would arise involving media which 
were known at the time of passage of any particular copyright act. 
Whenever such a new situation does arise involving known means 
of expression and communication, the ruling of the court in the 
Remick" case should apply equally as well as where such a situa- 
tion arose involving unknown media. However, the application of 
the doctrine exemplified by this case has not been followed in some 
of the recent cases. 

In Stein v. Expert Lamp,** the plaintiff sued for infringement of 
two copyrights obtained by her on a pair of statuettes depicting fig- 
ures of male and female Balinese dancers, issued under classification 
(g) of the Copyright Act.*® Plaintiff made use of the statuettes as 
lamp bases, providing them with electric sockets (which were visible 
in the photographs of the statuettes submitted to the Copyright 
Office) and lamp shade supports, and marking them with the appro- 
priate copyright notice. Defendant’s table lamp bases were identical 
in every respect with those of the plaintiff. The district court held 
the plaintiff’s copyrights invalid,*° a decision affirmed on appeal, on 
the ground that 


. . in their ultimate embodiment, plaintiff’s statuettes are 
articles of manufacture and as such are not within the scope of 
the copyright laws. 


In Stein v. Rosenthal,** the same plaintiff sued for infringement 
of four copyrights on male and female Egyptian dancers issued 
under classification (h) of the Copyright Act.** As in the Stein v. 
Expert Lamp* case the statuettes were wired with electrical assem- 
blies (which were not, however, apparent in the photographs of the 
statuettes submitted to the Copyright Office) and sold as lamp bases, 
marked with the appropriate copyright notice. Defendant’s lamp 
bases were identical in every respect to those of the plaintiff’s. The 


26 35 Srart. 1075 =—- 

27 See note 25 su 

28188 F.2d 611 “Oh Cir. 1951). 

29 See note 4 supra. 

8096 F. Supp. 97 (N.D. Ill. 1951), aff'd, 188 F.2d 611 (7th Cir. 1951). 
31103 F.Supp. a (S.D. Calif. 1952). 

32 See note 4 sup 

33 188 F.2d 611 (7th Cir. 1951). 
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district court held that the copyright protection was not dissipated 
by taking an unadulterated object of art as copyrighted and inte- 
grating it into commercially valuable merchandise. In other words, 
putting the object of art to good commercial use would not destroy 
the copyright on the object of art. 


It would appear then, from the decisions reached in the forego- 
ing cases, that it does not matter to what subsequent use the copy- 
righted article is to be put so long as the article, as submitted to the 
Copyright Office, is purely and simply a work of art. Evidence of the 
intended subsequent use will render the article un-copyrightable 
where such subsequent use makes the article utilitarian in nature. In 
that event, the proper protection to seek is a design patent. 

A study of the protection afforded by copyrights and the protec- 
tion afforded by design patents reveals, however, that no such sim- 
ple formula can be applied in those cases where the creation for 
which protection is sought is in the vague, undefined region where 
the line of demarcation, if it exists at all, must fall. 


II 
DEsIGN PATENT PROTECTION 


Under the authority given it by the Constitution,** Congress has 
enacted statutes which authorize the granting of patents for inven- 
tions, securing to inventors the exclusive rights to their inventions 
for a limited time. Originally, a patent was a monopoly granted by 
the King of England giving to an individual the exclusive right to 
use, make, or sell a certain article. There were no specified rules set 
down for obtaining a patent. The granting of the monopoly was at 
the discretion of the King, depending upon whether trade would 
be thus encouraged or the royal treasury augmented. Obviously such 
a system resulted in much abuse, and in 1624 Parliament passed the 
Statute of Monopolies, repealing all then existing monopolies and 
laying down the rules governing the granting of future monopolies. 
One of the most important restrictions imposed by the Statute of 
Monopolies was the requirement that where the monopoly was 
granted to an inventor for a new manufacture or article, such manu- 
facture or article had to be new in the sense that it was not, and 
never had been, known prior to the date of patenting, except to the 
inventor. The theory behind the granting of the monopoly was the 
encouragement and stimulation of commerce, trade, and knowledge 
by giving the inventor exclusive rights to his invention for a lim- 


34 See note 1 supra. 
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ited time in exchange for his disclosing to the public what it did not 
previously know. Because of the prevalence of abuses prior to the 
Statute of Monopolies, the English courts were not prone to look 
upon the Act as granting a reward, the general view being that such 
a monopoly was, in reality, a deprivation of the rights of the public. 
But in the United States the primary object of a patent monopoly 
is to promote the useful arts, and the secondary object has been 
recognized as a reward for an improvement.*® 


In the United States, prior to 1842, patents were only granted on 
articles of manufacture, machines, processes, arts, and new and use- 
ful improvements thereof.** However, in 1842 Congress, in enact- 
ing the Patent Act of August 29, 1842,%* included a section on de- 
signs, authorizing the granting of a patent for 


. . . any new and original designs for a manufacture, whether 
of metal or other material or materials, or any new and original 
design for the printing of woolen, silk, cotton or other fabrics, 
or any new and original design for a bust, statute, or bas relief, 
or composition in alto or basso relievo, or any new and original 
impressions or ornament, or to be placed on any article of man- 
ufacture, the same being formed in marble or other material, or 
any new and useful pattern, or print, or picture to be either 
worked into or worked on, or printed, or cast, or otherwise fixed 
on any article of manufacture, or any new and original shape or 
configuration of any article of manufacture. . . .** 


The granting of patent protection for designs arose from the realiza- 
tion that the useful arts are stimulated by that which appeals to the 
eyes, and protection should be granted to those who, through their 
efforts, create a pleasing design. Justice Strong, in Gorham v. 
White,*® spoke of the design section of the Act of August 29, 1842,*° 
as follows: 


. . . the law manifestly contemplates that giving certain new 
and original appearances to a manufactured article may enhance 
its salable value, may enlarge the demand for it, and may be a 
meritorious service to the public. 


From Justice Strong’s remarks, it would seem that the progress of 
the useful arts is promoted by granting protection on designs for 
articles of manufacture because such design increases the demand 
for the article, hence giving it a wider distribution. In other words, 


25 United States v. Masonite Corp., 316 U.S. 265, 278 (1941). 
36] Strat. 109 (1790); 5 Srar. 117 (1836). 

875 Strat. 543 (1842). 

88 Td. at 544. 

2914 Wall. 511 (U.S. 1871). 

495 Stat. 543 (1842). 








EDITORIAL NOTES 361 


it would seem that where the intellectual effort which went into cre- 
ating a design results in a design which does not, or cannot, enhance 
the salability or demand for the product, such design is not within 
the purview of the statute. 

By enactment of a design statute, Congress placed the subject of 
designs in its proper philosophical position in the field of intellectual 
production. On one side of the protection of a design is the pro- 
tection of functional devices, the dominating feature of which is their 
mechanical utility, and on the other side is the protection of objects 
of art and of writing under the theory of copyright. The protection 
afforded by the design statutes is for those objects which possess 
new and artistic quality pertaining to commerce, but not justifying 
their existence upon any functional utility.** 

Congress subsequently passed the Act of March 2, 1861,** repeal- 
ing the Act of August 29, 1842.** The latter act was substantially 
the same as the former except the specific reference to the printing 
oi fabrics was omitted, and the term of protection was altered to 
three and one-half, seven, and fourteen years. It was while the 
1861 Act was in effect that the United States Supreme Court ruled, 
in Clark v. Bonsfield,** that the claimed matter of the patent must 
he for an original design, impression, ornament, picture, pattern, or 
the like, irrespective of the means of producing it; in other words, 
the design to be protected is the end product and its overall effect on 
the eye. Subsequent acts of Congress*® have done little to change 
the scope of protection or the type of designs which are entitled to 
patent protection.*® 

In interpreting the design patent statutes, the courts have been 
consistent in their requirement that there be a showing of an exer- 
cise of the inventive faculty, treating design patents and mechanical 
patents alike in this respect. Thus, the presence of invention is es- 
sential to the granting of a design patent,*’ and, in looking for in- 
vention in a design, the same tests and standards are applied as in 
the case of a mechanical patent,** with the difference that, in the 


41 See SHOEMAKER, op. cit. supra. note 6, c.II, § 8, p. 8. 

4212 Stat. 246 (1861). 

43.5 Srat. 543 (1842). 

4410 Wall. 133 (U.S. 1869). 

45 16 Stat. 209 (1870); Rev. Strat. 4929-4933 (1874) ; 24 Stat. 387 (1887); 
i Stat 03] (1902); 35 U.S.C. 73-77 (1946) [35 U.S.C. §§ 171-173, effective 

an. 1, , 

46 One significant change intended to clear up existing confusion was the 
elimination of the word “useful” from the statutes, and the substitution of the 
word “ornamental” therefor. 

47 Application of Stevens, 36 C.C.P.A. (Patents) 1017, 173 F.2d 1015, 81 
U.S.P.Q. 362 (1949); Capex Co. v. Swartz, 166 F.2d 5 (7th Cir. 1948). 
Pe +. Eng. Co. v. General Screw Mach., 93 F.Supp. 878 (D.C. 
Mass. 1950). 
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case of a mechanical patent, the question is what will the invention do, 
whereas, in the case of a design, the question is how does the article 
look.** 


III 
A COMPARISON OF PROTECTION 


In comparing design patent protection and copyright protection, 
the most striking difference between the two seems to be the lack 
of any requirement in the copyrighted work other than originality, 
whereas, as was pointed out before, the exercise of the inventive fac- 
ulty is a necessity for design patenting. The originality required for 
copyrighting is not of such a high order that it becomes novelty. It 
is only required that the work has been created by the author’s own 
skill and effort, the test for originality being whether the product 
is the result of independent labor or merely copying.®® The require- 
ment of a higher standard for designs is a logical one when the 
two types of protection are compared. Copyright protection secures 
to an author the exclusive right to multiply copies of his work** and 
nothing more. His ideas, as embodied in the work, once the work 
has been published, are free to anyone who desires to use them. The 
copyright does not give the author the power to prohibit the use 
of his ideas as abstractions, but he may prohibit others from express- 
ing those ideas in the same or similar physical embodiments. The 
author’s means of expressing his ideas, or similar means, is what 
the copyright protects. Thus, where an author of a book embracing 
a certain theme secures a copyright thereon, he cannot prevent 
others from using the same theme, provided the two works bear no 
“real resemblance” to each other.*? However, in the case of designs, 
where the protection afforded is an outgrowth of the patent law, it 
is essential in obtaining that protection that the design be both new 
and ornamental, and applied to, or embodied in, an article of manu- 
facture. As noted before,®* originally the design had to be useful as 
applied to an article of manufacture, thus bringing it within the 
“useful arts,” but it was finally realized that the true usefulness of 
any design was in its ornamentation.** However, it seems clear that 
Congress contemplated protecting designs only when they were em- 
bodied in or applied to some material article, and the protection 
given the inventor includes, among other things, the right to exclude 


49 Rowe v. Blodgett, 112 Fed. 61 (2d Cir. 1901). 

50 Jones Bros. Co. v. Underkoffler, 16 F.Supp. 729 (D.C. Pa. 1936). 
51 Bobbs-Merrill Co. v. Straus, 210 U.S. 339 (1908). 

52 Becker v. Loew’s Inc., 133 F.2d 889 (7th Cir. 1943). 

53 See note 46 supra. 

54 Gorham Co. v. White, 14 Wall. 511 (U.S. 1871). 
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others from making or using the invention. ‘This does not mean that 
the design patent is for the article itself, to which the design is ap- 
plied, nor is it for the design itself in a disembodied form. The 
invention is the design as applied,®*® and this is what Congress in- 
tended to protect. In Ex parte Cady,** the Commissioner of Patents 
very clearly pointed out the relationship that exists between design 
patents and copyrights on the one hand and design patents and 
mechanical patents on the other, saying : 


The design invention thus occupies a position intermediate 
between the mechanical invention, having a purely utilitarian 
function, and the art product of authorship, having a purely 
esthetic function. Like the former, the applied design must have 
a purpose and utility in commerce; but, like the latter, it must 
have esthetic qualities, its very utility resulting from the fact that 
its appearance adds attractiveness, and hence commercial value, 
to the article embodying it. 


Another striking difference between copyright and design patent 
is the test used to determine infringement. In the case of a copyright 
infringement, there must have been a copying of the work. Usually, 
when a copyright owner alleges infringement, he must show that the 
defendant had access to the copyrighted work. In the absence of a 
showing of access, the similarities between the copyrighted work and 
the alleged infringing work must be so striking as to preclude any 
possibility that the defendant might have arrived at his result inde- 
pendently of the plaintiff.°7 Where access can be shown, however, 
it is necessary to show only a substantial copying or appropriation of 
the original author’s labors.** However, the test for infringement 
of a design patent is not as strict. This is a natural corollary of the 
more rigid requirements for obtaining a design patent.*® In order for 
a design patent to be infringed, it is only necessary to show that, in 
the eye of the ordinary observer using the attention that a purchaser 
usually gives, the alleged infringing design so deceives the observer 
that he is induced to purchase it, thinking it to be the patented de- 
sign. In this test can be seen the philosophy behind a design pa- 


55 Ex parte Cady, 1916 C.D. 62. 

56 1916 C.D. 57. 

57 Arnstein vy. Porter, 154 F.2d 464 (2d Cir. 1946). 

58 Nat’l Inst. for Improvement of Memory vy. Nutt, 28 F.2d 132 (D.C. 
Conn. 1928), aff'd, 31 F.2d 236 (2d Cir. 1929). 

59 But see Allegrini v. De Angelis, 59 F.Supp. 248 (D.C.Pa. 1944), aff'd, 
149 F.2d 815 (3d Cir. 1945) where the court said that the existence of infringe- 
ment upon a copyright “is dependent upon .. . whether the ordinary reasonable 
person would fail to differentiate between the two works . . . [upon] reasonable 
observation.” If reasonable observation and the observations by an ordinary pur- 
chaser are the same or similar, it would appear that the test for copyright in- 
fringement was considered as broad as that for design patent infringement. 

6° Gorham Mfg. Co. v. White, 14 Wall. 511 (U.S. 1871); Nagel-Chase Mfg. 
Co. v. Kofsky, 71 F.2d 967 (3d Cir. 1934). 

8 
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tent; namely, the enhancing of the commercial value of an article by 
giving it a pleasing and attractive appearance. 

From the foregoing it may be seen that the theory of copyright 
protection had its origins in the need for and the desire to stimulate 
thought, and to advance the knowledge of the world by protecting the 
material embodiment of the author’s ideas and thoughts. Whereas 
the theory of protection for a design patent had its origins in the 
theory of patent protection, which in turn stemmed from the need 
for and the desire to stimulate trade and commerce by protecting 
those products of an inventor’s ingenuity which furthered such com- 
merce. 

In the United States the two types of protection have their statu- 
tory origin in the Constitution, although their philosophical origin goes 
back to the same sources as the English copyright and design patent. 
In this country however, there has long been great reluctance on the 
part of the courts to extend two types of protection to the same 
article. This reluctance is understandable when protection for the 
same concept or thing is sought in two different fields. Thus it 
would be possible for an inventor to extend the period of his mo- 
nopoly by obtaining a mechanical patent on a device for which he had 
already obtained a design patent, or by obtaining a copyright on a 
design for which he had already obtained a design patent. Converse- 
ly, he might broaden the scope of his protection by obtaining a de- 
sign patent on a design for which he had already obtained a copy- 
right. It seems fairly obvious that one, having elected which type 
of protection he wished to obtain, should not be allowed to extend 
or broaden his protection by later securing another type of protection. 
This holds true, however, only where one concept or idea is to be 
protected. 

Where the novel esthetic effect resides in the same feature of the 
device which embodies or produces the novel function, it has been 
held that to grant a design patent and a mechanical patent thereon 
would give rise to the unique situation of the practicing of either pa- 
tent infringing the other one,” but it is well established law that a de- 
sign patent and a mechanical patent may exist on the same subject 
matter® provided the invention relating to the design is clearly dis- 
tinguishable from the invention relating to the mechanical function.** 
The courts apparently have had little trouble in recognizing that it 


$1 Jn re Hargraves, 19 C.C.P.A. (Patents) 784, 53 F.2d 900, 901, 11 U.S.P.Q. 
240 (1931). 

62 J» re Barber, 23 C.C.P.A. (Patents) 834, 81 F.2d 231, 28 U.S.P.Q. 187 
(19%); In re Koehring, 17 C.C.P.A. (Patents) 774, 37 F.2d 421, 4 U.S.P.Q. 
169 (1930). 

3 /n re Hargraves, supra, note 61. 
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is possible to protect different phases or aspects of the same device or 
article, where each aspect embodies a different inventive concept ; and 
their traditional reluctance to grant more than one type of protection 
on a single article, although it makes them wary, does not deter them 
from allowing both a design patent and a mechanical patent on the 
same article where such is clearly warranted. 

Where an attempt is made to secure design patent protection and 
copyright protection on the same article, the courts have never con- 
sidered whether these two types of protection might extend to dif- 
ferent aspects of the same article, saying, instead, that certain types 
of articles may be open to protection by either one, but once an elec- 
tion is made it is exclusive of the other.** In Taylor Instrument Co. 
v. Fawley Brost Co.,** Judge Major said: 


While it may be difficult to determine in which field pro- 
tection must be sought, it is plain, so we think, that it must be 
in one or the other; it cannot be found in both. In other words, 
there is no overlapping territory, even though the line of separa- 
tion may in some instances be difficult of exact ascertainment. 


In Jones Bros. v. Underkoffler,** involving a copyrighted cemetery 
monument, the court held that while a cemetery monument is un- 
doubtedly an article of manufacture and as such is entitled to pro- 
tection under the design patent law, it is just as undoubtedly a design 


for a work of art and thus within the provision of the copyright act 
permitting registration of designs for a work of art. However, once 
the form of protection has been chosen, the author or creator cannot 
then seek the other protection also. In none of the cases which hold 
that a design patent or a copyright is allowable is there any explicit 
reason given for refusing to allow both types of protection on the same 
article; nor is there any intimation that the court might have con- 
sidered the possibility that the two types of protection, being so dif- 
ferent, actually owe their existence to two entirely different philo- 
sophical theories. 


IV 
CONCLUSION 


If the Commissioner’s statement in Ex parte Cady*' relating to the 
position of the design patent as lying between the copyright and the 
mechanical patent and having certain features of both is regarded as 


64 DeJonge v. Breuker & Kessler, 182 Fed. 150 (C.C. Pa. 1910), aff’d, 235 
U.S. 33 (1914). 

65 139 F.2d 98 (7th Cir. 1943). 

6° 16 F. Supp. 729 (M.D. Pa. 1936). 

67 See note 56 supra. 
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accurate, then a strong argument can be raised in favor of granting 
both copyright protection and design patent protection on the same 
subject matter, provided diflerent aspects of that subject matter are 
being protected. This would seem to be a logical result when it is 
realized that historically the two are entirely different, as has been 
discussed previously. In England, today, it is possible for a design 
patent and a copyright covering the same article to exist side by side.® 
While the English law is admittedly different from the American, 
both have the same historical and philosophical origins. What seems 
an anomaly to the American law is perfectly natural and _ logical 
under the English law where, apparently, it is recognized that design 
patents and copyrights are directed to the protection of two different 
things; namely, the enhancing of the appearance of an article of man- 
ufacture to increase its value, and the intellectual effort of an author 
as embodied in a physical object. 

Even if it is felt that such a situation would, in effect, lead to 
double protection, there does not appear to be any valid reason why 
certain types of articles which fall on or near the theoretical but un- 
disclosed dividing line between design patents and copyrights might 
not be afforded one or the other at the author’s or inventor’s option.®* 
Where the creation is utilitarian in nature, it may still be copyrighted 
provided it has artistic merit ;*° the utility of the article does not, 
then, destroy the copyright rights available. Section 3 of the Copy- 
right Act** specifically provides that the copyright provided by the 
act shall protect all of the “copyrightable components” of the work 
copyrighted. This is a necessary provision because, while the copy- 
right must necessarily be claimed for the whole work since it is 
impossible to subdivide it, in certain instances there still may be 
in the work much to which the protection cannot be extended.** 

Returning to the problems of whether or not evidence of a sub- 
sequent functional use in the article as copyrighted destroys the copy- 
right, it is submitted that to hold that it does places unnecessary lim- 
itations on the Copyright Act. Functional utility of an article does 
not prevent securing copyright protection, nor does the addition of 
uncopyrightable material to otherwise copyrightable subject matter. 
It is difficult to see how the additions of uncopyrightable material to 
a copyrightable statuette, such material giving the statuette a func- 
tional utility, can fall outside of those two propositions and thus pre- 


68 Werner Motors Ltd. v. Gamage, 1 Ch. 264 (1904). 


69 DeJonge v. Breuker & Kessler, 182 Fed. 150 (C.C. Pa. 1910), aff'd, 235 
U.S. 33 (1914). 

70 Pellegrini v. Allegrini, 2 F.2d 610 (D.C. Pa. 1924). 

7117 U.S.C. §3 (1946). 

72 Eggers y. Sun Sales, 263 Fed. 373 (2d Cir. 1920). 
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vent the securing of copyright protection. If the reasoning of the 
court in Stein v. Expert Lamp** is followed, an artist who photo- 
graphs his work of art for purposes of registration finds that he has 
no copyright if he takes the photographs from such angles that the 
utilitarian feature is shown, but he has a valid copyright if the angles 
from which he takes the pictures are such that the utilitarian feature 
does not show. What the court is saying is that the photograph, not 
the statuette, is what is being copyrighted. 
Davin P. KELLEY. 


73188 F.2d 611 (7th Cir. 1951). 
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ADMINISTRATIVE LAW—FEDERAL COMMUNICATIONS Act—Party 
IN INTEREST UNDER § 309(c).—The Transit Riders Ass’n., Inc., 
Washington, D. C., filed a protest under § 309(c) of the Communica- 
tions Act Amendments of 1952, Pub. L. No. 554, 82d Cong., 2d Sess. 
(July 16, 1952), challenging the Federal Communications Commis- 
sion’s action in granting the renewal application of Capital Broad- 
casting Co., licensee of station WWDC-FM, Washington, D. C. 
Protestant asserted that it was composed of taxpaying members of 
the public who necessarily travel on Capital Transit vehicles which 
carry, via loudspeaker, WWDC-FM programs and advertising mes- 
sages. It was urged by protestants that the licensee was participating 
in an enterprise injurious to the health of protestant’s members, and 
therefore contrary to public policy. Held, since protestant is not a 
“party in interest” within the meaning of § 309(c), supra, it has no 
standing to challenge the Commission’s order. In re Application of 
Capital Broadcasting Co., 8 Pike & FiscHER Rapio REGULATIONS 
229 (1952). 

The problem presented by the protest of the Transit Riders is 
whether a member of the general public has the right to intervene in 
Commission proceedings involving a grant of license or other instru- 
ment of authorization without a hearing. Section 309(c), supra, 
provides in part that when any instrument of authorization is granted 
by the Commission without a hearing as provided in section 309(a), 
such a grant shall remain subject to protest for thirty days. During 
that period any “party in interest” may file a protest and request a 
hearing thereon; however, the protest must contain specific allega- 
tions of fact showing the matter and things in issue between the 
parties. Under § 402(b) of the Communications Act of 1934, 48 
Stat. 1093 (1934), as amended, 47 U.S.C. § 402(b) (1946), non- 
parties to Commission proceedings were given the right to appeal to 
the courts in order to challenge the legality or propriety of the de- 
cisions in such proceedings. The essential purpose of the new protest 
procedure of § 309(c) is to provide a method whereby any person 
who had the right to appeal to the courts under § 402(b) can make 
his complaint first to the Commission. However, in creating this 
right to protest which did not previously exist, Congress made cer- 
tain to limit the availability of the new procedure to those persons 
who would be substantially affected by Commission decisions made 
without a hearing. Thus, the senate report on the Communications 
Act Amendments of 1952, supra, observes that the proper construc- 
tion to be placed on the term “party in interest” is either parties in 
interest because of electrical interference as defined by the Supreme 
Court in FCC v. NBC (KOA), 319 U.S. 239 (1943), or parties in 
interest from an economic standpoint as defined in FCC v. Sanders 
Bros. Radio Station, 309 U.S. 470 (1940). Sen. Rep. No. 44, 82d 
Cong., Ist Sess. (1950). 

In the KOA case, supra, the Commission held hearings to deter- 
mine whether station WHDH should be permitted to operate on 

[ 368 } 
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850 kilocycles, a clear channel frequency. Station KOA, the dominant 
station on the frequency, petitioned to intervene because of electrical 
interference to its service area. The FCC denied KOA’s petition 
and the latter appealed to the Court of Appeals for the District of 
Columbia, which reversed the FCC’s ruling. On appeal to the 
Supreme Court, the Commission contended that KOA had no stand- 
ing to appeal from the Commission’s decision. The Court however, 
affirmed the Court of Appeals’ decision holding that a licensee who 
was subject to electrical interference, with a consequent reduction in 
service area and loss of listening public, was a party entitled to appeal 
under § 402(b). The Sanders decision, supra, involved a controversy 
and consolidated hearing before the FCC between station WKBB of 
Dubuque, Illinois, owned by Sanders, and a newspaper, as to whether 
the latter party should be granted a construction permit to operate a 
local broadcasting station in Dubuque, Iowa, directly across the 
Mississippi River from Dubuque, Illinois. Sanders, who had applied 
for a permit to move station WKLB to Dubuque, Iowa, contended 
that there was insufficient advertising revenue to support an addi- 
tional station in Dubuque, Iowa. The Commission granted the ap- 
plications of both Sanders and the newspaper to operate in Dubuque. 
Iowa. Sanders appealed to the Court of Appeals for the District of 
Columbia which reversed and remanded the case to the FCC. The 
Supreme Court, in affirming the court of appeals, held that financial 
or economic injury to an existing licensee arising out of the granting 
of a license for another station in the same area constitutes an appeal- 
able interest. The rationale of the Sanders case with respect to eco- 
nomic injury appears to be that although a station license is not a 
property right and the Commission is not required to give controlling 
weight to economic injury to an existing station on the issuance of a 
license to another station, still economic injury gives the existing 
station standing to present questions of public interest and conveni- 
ence by appeal from the Commission’s order. This criterion would 
likewise seem to apply to the KOA case with respect to the electrical 
interference. 

Since the decision in the instant case, the FCC has consistently fol- 
lowed the line of reasoning that only one who has at least the kind 
of interest which would give him appeal privileges under § 402(b) 
(electrical interference or economic injury) can qualify as a protestant 
under new § 309(c). Kansas State College, 8 Pike & FIscHER 
Rapio Recutations 261 (1952); Paul A. Brandt, 8 Pixe & 
FiscHER Rapio REGULATIONS 409 (1952); Polan Industries, 8 PIKE 
& Fiscner Rapio Recuiations 471 (1952). The Commission has 
rejected the protest of a woman who claimed that a television station, 
whose renewal application she was protesting, had fraudulently failed 
to deliver the precise merchandise awarded her on a program con- 
ducted by the station. In re Application of NBC, Inc., for renewal of 
license for Station WNBU’, 8 Pike & FiscHER Rapio REGULATIONS 
647 (1952). On the other hand, where the protestant can show 
sufficient electrical interference, the FCC has allowed the protest. 
In re Application of Albuquerque Bcstg. Co. (KOB), 8 Pixe & 
FiscHer Rapio REGULATIONS 520 (1952). Therefore, on the basis 
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of legislative intent, judicial interpretation, and Commission deter- 
minations it would seem that the Transit Riders and other groups 
of public citizens who have no substantial and immediate electrical 
or financial interests in Commission proceedings have no right to 
invoke the protest procedure. 

The Commission vigorously opposed Congressional enactment of 
§ 309(c) on the grounds that the effect of the protest procedure 
would require the Commission to hold hearings in every case upon the 
filing of any protest and thus impose impossible burdens on new appli- 
cants with regard to delay in processing applications and payment of 
substantial fees for hearings. Hearings on S. 1333, 80th Cong., Ist 
Sess. 47 (1947). In other fields of administrative law, similar concern 
has been expressed with regard to abuse of procedural devices similar 
to that of § 309(c). The problem has been resolved in one instance 
by the Supreme Court in interpreting § 402(20) of the Transporta- 
tion Act, 41 Strat. 478 (1920), 49 U.S.C. § 1(20) (1946), which 
allowed the institution of an injunctive suit by any “party in interest.” 
The Court determined that such a suit could not be brought by an 
individual unless he “possesses something more than a common con- 
cern for obedience to law.” The general or common interest finds 
protection in the permission to sue granted to public authorities. 
Singer & Sons v. Union Pacific R. Co., 311 U.S. 295, 304 (1940). 
The Court has also made a similar determination with respect to the 
comparatively minute and indeterminable interest of a taxpayer, hold- 
ing that such an interest was insufficient to challenge the constitution- 
ality of the Federal Maternity Act, 42 Srat. 224 (1921). Massa- 
chusetts v. Mellon, 262 U.S. 447 (1923). It would seem, therefore, 
that the FCC has been correct in denying the Transit Riders and 
other members of the general public access to the protest xe 

G. E. B 


of § 309(c). 


ADMINISTRATIVE LAW—HEARING EXAMINER Not Property Ap- 
POINTED UNDER ADMINISTRATIVE PROCEDURE Act.—Appellee, Tucker 
Truck Lines, petitioned the district court to annul and enjoin a cer- 
tificate of convenience and necessity issued to Pemiscot Motor Freight 
‘Co. under an order of the Interstate Commerce Commission on the 
ground of insufficient evidence. The examiner who presided at the 
initial hearing before the commission was one appointed in accordance 
with ICC regulations but did not meet the examiner requirements of 
§ 11 of the Administrative Procedure Act (APA). The appellee, 
although present as intervenor at this hearing, failed to object to 
the examiners status until the day of trial in the district court, at 
which time he amended his complaint to include this ground. The 
district court allowed the amendment and invalidated the certificate 
for lack of jurisdiction in the agency. Held, reversed; noncompliance 
with the examiner provisions of the APA is not a sufficient irregu- 
larity to deprive the commission of power or jurisdiction unless timely 
objection has been made at the hearing; Justices Frankfurter and 
Douglas dissented. United States v. Tucker Truck Lines Inc., 73 
Sup. Ct. 67 (1952). 

The Administrative Procedure Act requires that in every case of 
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adjudication required by statute to be determined upon the record 
after opportunity for an agency hearing, the officer presiding at a 
hearing not presided over by the agency, or by one or more members 
of the body which comprises the agency, shall be an examiner ap- 
pointed in accordance with the provisions of § 11 of the Act. 60 Start. 
237 (1946), as amended, 5 U.S.C. § 1001 et seg. (Supp. 1952). 
Concluding, with the support of a like interpretation by the Attorney 
General, that the words “required by statute” exempted ICC hearings 
on applications for certificates of convenience and necessity from the 
requirements of the APA, the commission continued its own method 
of holding such hearings and appointing examiners until the Supreme 
Court invalidated this procedure in Riss & Co. v. United States, 341 
U.S. 907 (1951). 

However, the Riss case was a per curiam memorandum based on 
Wong Yang Sung v. McGrath, 339 U.S. 33 (1950), where the Court, 
by granting a writ of habeas corpus, gave substantial support to the 
contention in the present case that the commission lost Jurisdiction 
and its order was a nullity regardless of timely objection to the quali- 
fications of the examiner. Therefore, on its face the instant case 
appears to disregard these previous holdings, dispensing what the 
dissent terms “oriental justice”—in which the merits of the individual 
case determine the result. 

The question presented in the instant case is whether the order 
should have been proclaimed null and void despite the absence of 
injury or timely objection since Congress has provided a statutory 
right, mandatory in nature, to a hearing before an examiner qualified 
under the Act. In the Riss case the petitioner made timely objection 
to the status of the examiner at the initial hearing, and again before 
the commission on petition for rehearing. In the Wong case the time- 
liness of the objection was neither raised by counsel nor considered 
by the Court. Therefore the Court in the instant case in resting its 
decision on the requirement of a timely objection felt it was not bound 
by either the Riss or Wong cases. 

A court will not consider on review the introduction of hearsay 
evidence at an administrative hearing, no objection being made until 
trial in court, Spiller v. Atchison T. & S.F. Ry. Co., 253 U.S. 117 
(1920) ; the introduction of self-incriminating evidence, no objection 
being made at the hearing, United States ex rel. Vajtauer v. Com- 
missioner, 273 U.S. 103 (1927); the refusal to receive evidence on 
rehearing where opportunity had been given at the hearing and due 
diligence had not been exercised, United States v. Northern Pacific 
Ry. Co., 288 U.S. 490 (1933); the question of the proper construc- 
tion of a statute not objected to at the hearing, Unemployment Com- 
pensation Commission of Alaska v. Aragon, 329 U.S. 143 (1946) ; 
or a restriction contained in a certificate granted by the ICC, previous 
objection having been expressly waived on petition for reconsidera- 
tion, United States v. Hancock Truck Lines, 324 U.S. 774 (1945). 
The reasoning in the last case was held applicable to an objection 
to a certificate of the commission even though not expressly waived, 
since the court was called upon to exercise only appellate functions 
and therefore the general principles of review were applicable. Gen- 
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eral Transportation Co. v. United States, 65 F. Supp. 981 (D. 
Mass.), aff'd per curiam, 329 U.S. 668 (1946). Citing the Hancock 
and General Transportation cases, a district court has refused to re- 
verse an order of the commission involving facts similar to those in 
the instant case on the ground that the purpose of the court was to 
review and not to hold a de novo proceeding; therefore the court 
cannot properly consider matters not urged before the commission 
when the plaintiff had a sufficient opportunity to do so. W. J. Dillner 
Transfer Co. v. United States, 101 F. Supp. 506 (W.D. Pa. 1951), 
cert. granted, 344 U.S. 883 (1952). 

Congress has supported such holdings by enacting statutes denying 
judicial review in the absence of an objection at the hearing unless 
there was reasonable grounds for failure to so object. Public Utility 
Holding Co. Act of 1935, 49 Stat. 860 (1935), 15 U.S.C. § 79x(a) 
(1946); Labor Management Relations Act, 1947, 61 Star. 148 
(1947), as amended, 29 U.S.C. § 160(e) (Supp. 1952): Securities 
Exchange Act of 1934, 48 Star. 902 (1934), 15 U.S.C. § 78y(a) 
(1946). Congress, however, refused to pass a bill validating ICC 
proceedings conducted prior to the Riss decision, which were heard 
without compliance with the examiner provisions, in which no ob- 
jection had been made. H.R. Rep. No. 1637, 82d Cong., 2d Sess. 
(1952). This refusal is contrary to previous Congressional action 
in the alien deportation field following the decision in the Wong case. 
Supplemental Appropriation Act, 1951, 64 Star. 1048 (1950). 
8 U.S.C. § 155(a) (Supp. 1952) (exemption from §§ 5, 7 and 8 of 
APA). Congress’ inaction was not construed to be controlling even 
by the dissent; however, it may fairly be inferred that Congress saw 
no need for further action to validate these proceedings. Cf. Wong 
case, supra, at 47 (incompleted steps in the legislative process war- 
rant no inference). 

Appellee insisted that the Court in the Wong case could not have 
sustained a collateral attack by writ of habeas corpus unless there 
was a problem of jurisdictional magnitude. But both the majority 
and dissent agree that the writ is no longer restricted to a question 
of jurisdiction in the traditional sense. If representation by counsel 
is not afforded under the Sixth Amendment, jurisdiction may be lost 
and relief by habeas corpus may be obtained, Johnson v. Zerbst, 304 
U.S. 458 (1938); and if it is found in a court proceeding that a 
party has been denied a Constitutional right, the remedy of habeas 
corpus is available, Bowen v. Johnston, 306 U.S. 19 (1939) ; and if 
one being deported as an alien under an executive order has been 
denied a fair hearing. a writ of habeas corpus is available, Chin Yow 
v. United States, 208 U.S. 8 (1908). 

The dissenting justices, although agreeing that the issue in the 
principal case is not to be couched in terms of jurisdiction, appear to 
reach the basic question—whether due process now requires strict ad- 
herence to the APA in appointing examiners, regardless of timely 
objection. They argue that the decision in the Wong case establishes 
the requirement of independent hearing examiners as inherent in the 
administrative process; that while some rights personal to a party 
may be waived, the mandatory command of the APA is not within 
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the dispensing power of the litigant, for often a party cannot know 
whether an examiner has been properly appointed. Furthermore, 
commingling of functions is unfair per se since there is always the 
possibility that commingling will affect a particular decision. The 
independent examiner requirement, according to Mr. Justice Frank- 
furter, was designed to insure confidence in the administrative pro- 
cess and is therefore fundamental. 

The Wong case held that the fundamental purpose of the APA was 
to eliminate the practice of embodying in one person or agency the 
duties of prosecutor and judge. In that case a writ of habeas corpus 
was granted because the petitioner had been examined before an im- 
migration examiner who would act as judge one day and as prosecutor 
or investigator the next. The commingling of functions did not 
measure up to currently prevailing Constitutional standards of im- 
partiality, and even had been declared unfair by Congress where 
property rights were at stake. I}’ong case, supra, at 49. The instant 
case, which involved a property right, can be distinguished from the 
Wong case. Here there is no suggestion that the examiner exhibited 
bias, favoritism or unfairness, nor is there any ground to assume it 
from ICC procedure. An ICC examiner in this type case acts solely 
as a judge, deciding between contestants in an adversary proceeding. 
He has no investigative or prosecuting functions to perform. It also 
can be argued that in the Riss case, although ICC procedure was 
the same as in the instant case, the Court never reached the due 
process question; they were merely confronted with statutory non- 
compliance where timely objection had been made. 

It is submitted that the rationale of these cases is that the Court is 
concerned not so much with the refinements of technical procedure as 
with the actual grant of Constitutional rights in the hearing processes 
of the agencies. The court appears to have expanded the due process 
clause to include a requirement that the duties of prosecutor and judge 
be separate. But where, as in the instant case, it is apparent that 
there has been no unfairness and no possibility of unfairness, even 
under this expanded due process, the Court relies on a rule developed 
to determine questions in an orderly way. Orderly administrative 
procedure requires a timely objection to be made at the administra- 
tive stage in order that the agency may have an opportunity to correct 
its errors. This waiver doctrine precludes a party from reserving his 
objections until the stage of judicial review, and is consonant with one 
of the basic justifications for administrative bodies—expedition of 
business of public interest. E. W. J. 


ALIENS—CRIMINAL PROSECUTION—CONCLUSIVENESS OF DeEpor- 
TATION Orper.—Alien was indicated under § 23(c) of the Internal 
Security Act of 1950, 64 Star. 1010 (1950), 8 U.S.C. § 156(c) 
(Supp. 1952), which provides that aliens in certain classes who have 
been ordered deported and who willfully fail or refuse to depart or 
to make timely application in good faith for travel or other docu- 
ments necessary to departure shall upon conviction be guilty of a 
felony and imprisoned for not exceeding ten years. The District Court 
sustained a motion to dismiss counts charging that the alien had 
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failed to make the application called for under the Act, when an order 
of deportation was outstanding against him. The ground for the 
dismissal was that the requirement upon the alien to make applica- 
tions in an attempt to secure admission to some other country, imple- 
menting the effort of the government to deport him, was too vague 
and indefinite to comport with due process of law under the Fifth 
Amendment. 99 F.Supp. 778 (S.D. Cal. 1951). Held, reversing, 
the statutory provision on its face meets the constitutional test of 
ae and definiteness. United States v. Spector, 343 U.S. 169 
(1952). 

The Court refused to consider at this time the possibility that 
§ 23(c) might be unconstitutional in that it affords a defendant no 
opportunity to have the court which tries him pass on the validity 
of the order of deportation, since the question was neither raised by 
the alien nor briefed nor argued before the Court. The significance 
of the Spector case lies in this point, for it could well be the ground 
for attack of convictions in future cases. In a sharp dissent Mr. 
Justice Jackson, joined by Mr. Justice Frankfurter, took up this issue 
and argued that the statutory provision was unconstitutional. The 
dissent argued that § 23(c) on its face violated constitutional safe- 
guards in criminal proceedings in making the deportation order a 
vital part of the crime and yet conclusive on the criminal trial court. 

The statute appears to require: (1) merely an allegation not sub- 
ject to rebuttal that an order for deportation was issued against the 
alien; and (2) proof only of willful failure or refusal to perform 
the stated acts to establish commission of the crime. The question 
raised by § 23(c) is whether Congress may cut off an alien’s defense 
that the deportation order against him was not valid. 

The power of Congress to provide for the deportation of aliens is 
an incident of its larger control over the immigration, exclusion, ex- 
pulsion, and continued residence of aliens in the United States. U.S. 
Const. Art. I, § 8. Since deportation is not punishment of a crim- 
inal nature, Congress can delegate the determination of this matter 
to an administrative body. Fong Yue Ting v. United States, 149 U.S. 
698 (1893). Judicial review of a deportation order is restricted to 
habeas corpus proceedings on limited questions of law, Ludecke v. 
Watkins, 335 U.S. 160 (1948), and jurisdictional fact (mainly citi- 
zenship), Ng Fung Ho v. White, 259 U.S. 275 (1922). 

When an administrative finding is made an element of a crime, 
however, it is submitted that it must be proved with the other elements 
at a criminal trial to satisfy the constitutional requirements of due pro- 
cess of law under the Fifth and Sixth Amendments to the Constitu- 
tion. Making the decision of a judge or commissioner that an alien 
was “not lawfully entitled to be or remain in the United States” the 
basis of a prison sentence was held unconstitutional in Wong Wing v. 
United States, 163 U.S. 228 (1896) (considering § 4 of the Act of 
May 5, 1892, 27 Star. 25 [1892]). This was on the ground that a 
“fact of guilt” cannot be defined by the legislature and then be ad- 
judged by its agents. Even in areas of administrative control over 
both findings and affirmative action, conferring on administrative 
officers the function of finding facts on which to base an assessment 
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amounting to a penalty is beyond the power of the legislature. Dukich 
v. Blair, 3 F.2d 302 (E.D. Wash. 1925), dismissed, 270 U.S. 670 
(1925) (National Prohibition Act imposing a tax on a finding of 
illegal manufacture or sale of liquor involves a judicial function). 
Punishment for a crime cannot be inflicted in any other manner than 
judicially, with an opportunity to contest the facts alleged to justify 
the penalty. Included among the allegations to establish a violation 
of § 23(c) is the existence of an outstanding order of deportation. It 
is an essential element of the operative facts on which guilt can be 
predicated, as was unlawful residence in the Wong Wing case and 
illegal manufacture in the Dukich case. To restrict due process of 
law in a criminal proceeding to that sufficient for a deportation pro- 
ceeding, as to the judicial review of the deportation order, and thereby 
to prevent a defendant from questioning the order’s validity, would 
amount to a withdrawal of constitutional guarantees from aliens 
prosecuted under § 23(c). 

Congressional delegation of fact-finding to administrative bodies for 
speedy determinations to effectuate the purposes of legislation cannot 
deprive the courts of their judicial functions when the finding is made 
part of a crime. Giving to local boards the final decision of a regis- 
trant’s classification under the Selective Training and Service Act of 
1940, 54 Stat. 885, as amended, 50 U.S.C. App. $$ 301 et seq. 
(1946), was a justified exercise of Congressional power in a national 
emergency. However, in criminal prosecutions under § 11 of the 
Act for knowingly failing “to perform any duty required of him un- 
der ... this Act, or .. . regulations made pursuant to. . .” it, the 
urgency inspiring the Act did not preclude an attack on the validity 
of the local board’s classification. Estep v. United States, 327 U.S. 
114 (1945). The intention was not imputed to Congress that crim- 
inal sanctions be applied to the board decision without the opportunity 
for a fair trial. The need inspiring the Internal Security Act could 
be no more imperative than that at the basis of the Selective Training 
and Service Act. The similar wording of § 11 and § 23(c) indicate 
the same intent that a person administratively found to be in a certain 
category not be adjudged guilty, by the administrative finding per se, 
of a crime for the willful violation of provisions of the statute. If the 
validity of the deportation order is not subject to attack, a lack of due 
process results. 

Silence of a statutory provision as to possible defenses is not neces- 
sarily a manifestation of an intent to bar them. The setting and pur- 
pose of the legislation must be looked to as well as the constitutional 
requirements. Where a statute specifically authorizes judicial review 
of an administrative decision for certain purposes, failure to so pro- 
vide for other situations tends to indicate a legislative intent to fore- 
close judicial review. Then, if no constitutional rights are infringed, 
judicial review may be precluded. Switchmen’s Union of North 
America v. National Mediation Board, 320 U.S. 297 (1943). To 
save the constitutionality of § 11 of the Selective Training and Service 
Act, supra, the Court held that silence of Congress was not a denial 
of judicial review of the local-board decision in a criminal proceeding 
although, for other purposes, review was prohibited after a registrant 
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exhausted his administrative remedies. A deportation order is un- 
assailable in courts of law for purposes of expulsion, but it likewise 
has a different character in relation to § 23(c). Silence of § 23(c) 
similarly need not be interpreted as preventing judicial review of the 
order. In McVeigh v. United States, 11 Wall. 259, 267 (U.S. 1870), 
the Court declared that a statute requiring only an allegation of an 
essential element did not deprive a defendant, though an enemy alien, 
from “using all the means and appliances of defense” to refute that 
element. The same judicial construction applied to the allegation of 
the existence of the deportation order could save § 23(c) from uncon- 
stitutionality. 

Statutes often create presumptions as a procedural aid. But to 
make an essential fact conclusive is to forbid the exercise of an in- 
destructible judicial function, 4 WicMmore, Evipence § 1353 (3d ed. 
1940). If § 23(c) were construed as precluding judicial review of the 
deportation order, it would be a legislative mandate to the courts to 
forego their own investigation. In civil cases, the Supreme Court has 
vitiated provisions making an essential fact conclusive: e.g., in Heiner 
v. Donnan, 285 U.S. 312 (1932), a federal inheritance-tax law pro- 
viding that a transfer of property without consideration within two 
years of the transferor’s death was conclusive of the fact that it was 
made in contemplation of death was held a deprivation of due process 
because it denied a fair opportunity of rebuttal. The conclusiveness 
of essential elements at the foundation of criminal cases has been even 
more vigorously denounced, for under our constitutional government 
personal liberty is more precious than property. See the Wong Wing 
case, supra. Even presumptions or changes in the burden of proof 
may not place on the defendant the task of disproving essential ele- 
ments, particularly when a crime is alleged. Tot v. United States, 
319 Us. 463 (1943); Morrison v. California, 291 U.S. 82 (1934). 
If an alien faced with a criminal charge in a § 23(c) proceeding 
were prevented from rebutting the allegation that he was deportable, 
the jury would not even be permitted to infer whether or not he was 
deportable and therefore required to perform certain acts. It would 
be totally precluded from reaching the first point and would be 
charged with finding only whether he had willfully failed to do the 
acts. These acts in themselves appear no more criminal than the 
possession of land by an alien ineligible to citizenship in the Morrison 
case, supra, or the possession of a firearm by a person once convicted 
of a crime in the Tot case, supra. On proof of failure to apply for 
travel documents, is an alien to be imprisoned without the oppor- 
tunity of showing that his failure was not in defiance of the criminal 
statute because he was not in a class subject to deportation under 
§ 23(c)? 

It is submitted that the Congress has the power to provide for the 
deportation of aliens it deems undesirable and to authorize executive 
officials to determine the alien’s status and order him deported. But 
if Congress also defines acts of aliens which subject them to criminal 
punishment, it ties the hands of the executive officials because the 
investigation of a criminal offense is a judicial, not an administrative, 
function. An act of Congress is limited by the requirements of the 
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Constitution, and due process of law necessitates that a person charged 
with a crime have a right to attempt to establish his innocence. Sec- 
tion 23(c) declares certain acts a felony, but it divides the elements 
comprising the felony into two parts, giving the determination of one 
part to an executive body. It is immaterial that this part, the deter- 
mination of the alien’s deportable status, is traditionally a matter 
within the jurisdiction of the executive body, when it is made the 
foundation of a criminal offense. Two statutory constructions are 
possible: (1) that silence as to defenses does not preclude judicial 
review of the deportation order and (2) that the order is conclusive 
on the trial court. If the second construction is applied and the alien’s 
defense is cut off, § 23(c) must fail as violative of the due process and 
trial by jury guarantees of the Fifth and Sixth Amendments. 
R. W. 


ALIENS — DEPORTATION — MEMBERSHIP IN THE COMMUNIST 
Party.—Latva was arrested and ordered deported under § 22 of 
the Internal Security Act of 1950, 64 Stat. 1006, 8 U.S.C. §8§ 
137(2)(C)(i) and 137-3(a) (Supp. 1952), [reenacted without ma- 
terial change in the Immigration and Nationality Act, Pub. L. No. 
414, 82d Cong., 2d Sess. § 241(a) (6)(C)(i) (June 27, 1952) | which 
provides for the deportation of any alien who was, at the time of 
entering the United States, or has been at any time thereafter, a 
member of the Communist Party of the United States. He applied 
for a writ of habeas corpus. It appeared that petitioner, who immi- 
grated to this country in 1903, had been a member of the Communist 
Party for about four months in 1934 or 1935, but that he had never 
been an officer of the party, and had understood that the aim of the 
party was to organize unions and assist workers in the event of a 
strike. It also appeared that petitioner, at the time of his membership, 
was not aware that the Communist Party advocated violent over- 
throw of organized government, or that it was subordinated to a 
foreign power. Held, petition denied. Latva v. Nicolls, 106 F. Supp. 
658 (D. Mass. 1952). 

In the instant case the court held that the Act embodied Con- 
gressional intent to exclude from the country all forms of Commun- 
ism. The broad sweep of the Act, with its limited exceptions, indi- 
cated that Congress intended that aliens who innocently joined the 
Communist Party, though ignorant of its aims, be subject to depora- 
tion. 

The Latva case adds another chapter to the development of our 
national policy toward communism in general, and toward alien com- 
munists in particular. The issue of an alien’s personal belief in, and 
advocacy of, a program directed toward the forceful overthrow of 
the Government, where membership in the proscribed organization 
had ceased, has been before the Supreme Court in Kessler v. Strecker, 
307 U.S. 22 (1939). But later changes in legislation appear to re- 
quire a reconsideration of the issue as presented in the Latva case. 

The Act of 1918, 40 Strat. 1012, as amended, 41 Strat. 1008 
(1920), 8 U.S.C. §137 (1926), provided for the deportation of aliens 
who “are members of or affiliated with any organization . . . that 
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believes in, advocates, or teaches . . . the overthrow by force or vio- 
lence of the Government of the United States... .” Under this 
statute it had been held that aliens were subject to deportation where 
there was evidence showing: menibership in, or affiliation with, the 
Communist Party of the United States. Skeffington v. Katzeff, 277 
Fed. 129 (1st Cir. 1922); Kenmotsu v. Nagle, 44 F.2d 953 (9th Cir. 
1930), cert. denied, 283 U.S. 832 (1931). And in Kjar v. Doak, 
61 F.2d 566 (7th Cir. 1932), which involved the deportation of an 
alien for membership in the Communist Party, the court held that 
it was unnecessary to prove that an alien had knowledge of the pro- 
gram of the proscribed organization, it being sufficient if shown that 
the alien was a member of, or affiliated with, such an organization 
as contemplated by the statute. It should also be noted that during 
this period the courts construed 8 U.S.C. § 137, supra, as author- 
izing deportation of aliens whose membership in proscribed organiza- 
tions had terminated before arrest in deportation proceedings. United 
States ex rel. Yokinen v. Commissioner of Immigration, 57 F.2d 
707 (2d Cir.), cert. denied, 287 U.S. 607 (1932). 

A different construction of the statute was adopted, however, in 
Strecker v. Kessler, 95 F.2d 976, amended, 96 F.2d 1020 (5th Cir. 
1938), modified, Kessler v. Strecker, 307 U.S. 22 (1939). In this 
case, the circuit court of appeals held that since there was no evidence 
showing that the alien personally believed in or advocated forceful 
or violent overthrow of the Government, membership in the Com- 
munist Party, by itself, was not sufficient to warrant deportation. 
Though the Supreme Court modified the judgment on another ground, 
it stated, at p. 34, that there was nothing in the record to justify a 
reversal of the circuit court on this point. The Supreme Court af- 
firmed on the ground that an alien whose membership in the Com- 
munist Party had terminated before his arrest was not subject to 
deportation under 8 U.S.C. § 137, supra, since the statute must be 
construed to cover only those with present membership or affiliation. 

Following the decision in Kessler v. Strecker, supra, Congress 
passed § 23 of the Alien Registration Act, 1940, 54 Star. 673, 8 
U.S.C. § 137 (1940), as an amendment to the Act of 1918. As 
amended, the law then provided for deportation of aliens who were 
at the time of entering the United States, or had been at any time 
thereafter, members of the proscribed organizations. It was held 
that this Act authorized deportation of aliens for membership in the 
Communist Party, even though membership had ceased prior to the 
enactment of the Act. Harisiades v. Shaughnessy, 342 U.S. 580 
(1952). 

While the 1940 Act thus provided for exclusion of aliens for mem- 
bership in the described organizations, the issue under discussion, 
whether an alien was deportable for previous membership in the Com- 
munist Party though he had no knowledge of the aims and purposes 
of the party, was not decided. In Bridges v. Wixon, 326 U.S. 135, 
142-144 (1945), the Court gave a comprehensive definition of the 
“affiliation” necessary to be found, stating that it must be “more than 
merely in sympathy with its aims. ...” The acts necessary “to 
prove affiliation must be of that quality which indicates an adherence 
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to or a furtherance of the purposes of the proscribed organization. . ..” 
But the charge of “membership” in the Communist Party, there being 
a lack of proper evidence to prove it, was dismissed without a similar 
definition. In the Harisiades case, supra, however, while deportation 
was based on past membership, the necessity of finding a personal 
belief in or advocacy of the party program was not discussed. And in 
a lower court the opinion had been expressed that a finding of per- 
sonal belief and advocacy by the alien might be unnecessary where 
there was proof of membership in the Communist Party. United 
States ex rel. Potash v. District Commissioner of Immigration and 
Naturalization, 169 F.2d 747 (2d Cir. 1948). 

By the Internal Security Act of 1950 the law was amended to 
render deportable, specifically, those aliens who had at any time been 
members of or affiliated with the Communist Party of the United 
States. 8 U.S.C. §§ 137(2)(C) (i) and 137-3(a), supra. It was 
under this provision that petitioner in the instant case was ordered 
deported. In answer to petitioner’s plea of “justifiable ignorance and 
moral innocence,” the court relied on the decision in Harisiades v. 
Shaughnessy, supra, in which it was contended that the present policy 
allows no relief for those former Communists who have since severed 
their relations with the party and have reformed their views. The 
Supreme Court held that it was for Congress to provide for such 
relief and that the judiciary could not “usurp the function of granting 
absolution or pardon.” In the instant case the district court felt that it 
was unable to distinguish the situation before it from the one presented 
in the Harisiades case. 

The above quoted language from the Harisiades case, at 595, and 
the decisions in the foregoing cases are indicative of the attitude of 
the courts at the present time toward the issue of personal belief and 
advocacy on the part of the alien. The district court’s decision in the 
principal case, then, is in accord with the reasoning of the prior 
cases. 

It has been pointed out by the Supreme Court that the purpose 
of such legislation is to protect the interests of the country from sub- 
version by alien communists and to provide for the deportation of 
those aliens deemed inimical to our national security. Harisiades v. 
Shaughnessy, supra, at 590. In Title I § 2 of the Internal Security 
Act of 1950, 50 U.S.C. § 781 (Supp. 1952), it is stated that the legis- 
lation is necessary to preserve the independence of the nation from 
the revolutionary activities of members of the world Communist move- 
ment. While deportation under the facts and circumstances of the 
instant case might produce a harsh application of the law, if a policy 
of making exceptions in such cases were adopted by the courts they 
would be faced with the difficult task of weighing evidence of, and 
deciding upon, the state of mind of the alien in past years. A possible 
result would be that while some innocent persons might avoid the 
rigors of deportation, a number of those aliens who fall within the 
purview of the statute might well escape the effect of provisions aimed 
at their exclusion. 

A further reason why the courts should not read exceptions into 
the law is suggested by a consideration of § 22(4)(b) of the Internal 
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Security Act of 1950, 8 U.S.C. § 137-3(b) (Supp. 1952), and the 
amendment of 1951, 65 Start. 28, 8 U.S.C. §§ 1379, 137-10 (Supp. 
1952), which provided for the exceptions deemed necessary by Con- 
gress. Under 8 U.S.C. § 137-3, supra, deportation is not required 
where the alien, though a member of a Communist action or front 
group, did not know or have reason to know that it was a Communist 
organization. Under 8 U.S.C. §§ 137-9, 137-10, supra, exclusion is 
not mandatory where the alien is or was a member of a non-Com- 
‘munist totalitarian organization solely by operation of law, when un- 
der sixteen years of age, or to obtain the economic necessities of life. 
In the committee report on the 1951 amendment, supra, it is stated 
that the latter exception is not intended to apply to aliens who are or 
were members of the Communist Party. “Membership of any kind in 
a Communist party or organization shall require the exclusion of the 
alien.” H.R. Rep. No. 118, 82d Cong., Ist Sess. 2 (1951). 

By the enactment of these provisions, and in their legislative history, 
Congress has specified what exceptions it considers desirable. And by 
implication, at least, it has declared its intention that, where exceptions 
to the mandate of the statute are proper, Congress itself should provide 
them. 

It should be noted that under § 244(a)(5) of the Immigration and 
Nationality Act, supra, the Attorney General may, in his discretion, 
suspend deportation where the alien, though deportable under § 
241(a)(6), supra, has been present in the country for not less than 
ten years, has proved that during that period he was a person of good 
moral character, and that deportation would result in extreme hard- 


ship to the alien or his family. In the instant case, if the Attorney 
General should find that the required conditions have been met, peti- 
tioner could be relieved of deportation since § 22 of the Internal 
Security Act of 1950, supra, under which the present action was taken 
has been restated, so far as is pertinent here, in § 241(a)(6) of the 
Immigration and Nationality Act, supra. C. J. McP. 


ARMY AND Navy—ConstTITUTIONAL LAw—PoweEr oF MILITARY 
CoMMANDER TO DECLARE CIVILIAN EsTABLISHMENTS “OrF LimIrs.” 
—Petitioners, used-car dealers in a town near Fort Sill, Okla., doing 
a substantial business with Army personnel from the fort, sold a car 
to an officer stationed there. Subsequently the officer attempted to 
rescind the transaction, claiming the car was not new as represented. 
When petitioners refused to rescind, the Fort Legal Assistance Officer 
investigated the case, concluded the officer had been defrauded, and 
made a specific settlement proposal to petitioners, advising that if it 
were not accepted a recommendation would be made to the Command- 
ing General that their place of business be declared “off limits.” Peti- 
tioners refused to comply and an order was issued forbidding military 
personnel to go upon the premises. Suit was brought to enjoin 
enforcement and have the order rescinded, petitioners contending that 
the defendant was not authorized to issue the order under the circum- 
stances and that it deprived them of property without due process of 
law. Defendant claimed authority for his action in a provision of 
Army Regulations which permitted issuance of “off limits” orders to 
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safeguard the health and welfare of troops. The trial court granted 
the injunction, concluding that the order was beyond the scope of 
the power and authority conferred by pertinent regulations. Held, 
reversed. Harper v. Jones, 195 F.2d 705 (10th Cir. 1952), reversing 
a2) 460 (W.D. Okla. 1951), cert. denied, 73 Sup. Ct. 19 

The court of appeals, in differing with the lower court, viewed the 
regulations as clearly conferring the authority to declare the estab- 
lishment “off limits.” It stated that what was necessary for the health 
and welfare of military personnel was to be determined by command- 
ing officers and not by courts. This case, the court thought, was 
“not unlike” Ainsworth v. Barn Ballroom Co., 157 F.2d 97 (4th Cir. 
1946), in which an “off limits” order applied to an unsanitary and 
immoral dance hall was held valid as an exercise of duly conferred 
authority and the suit to enjoin was barred by the sovereign im- 
munity doctrine. Applying the principles of the Ainsworth case the 
= concluded the instant action was a suit against the United 

tates. 

In a suit to enjoin a government officer, the action will be held to 
be against the government, and he will not be restrained, if he is 
acting within the limits of his duly conferred authority, notwith- 
standing a claim of error or abuse of discretion. Dakota Central Tele- 
phone Co. v. State of South Dakota, 250 U.S. 163 (1919). If he ex- 
ceeds his authority, however, or acts under authority not validly 
conferred, he may be restrained. Philadelphia Co. v. Stimson, 223 
U.S. 605 (1912). 

Since Congress authorized the President to make regulations gov- 
erning the Army in accordance with existing laws, 16 Stat. 319 
(1870), as amended, 18 Star. 337 (1875), 10 U.S.C. § 16 (1946), 
and the “off limits” regulations involved herein, AR No. 600-10 
(1950), were promulgated by the President through the Secretary 
of the Army, their validity is not in issue. See McKinley v. United 
States, 249 U.S. 397 (1919); Selective Draft Law Cases, 245 U.S. 
366 (1918). The problem presented in the instant case is whether 
the regulation, which has the force of law, United States v. Eliason, 
16 Pet. 291 (U.S. 1842), authorized the order issued by the defend- 
ant. 

To determine the scope of the regulations the trial court considered 
not only the provision relied on by defendant, but the “off limits” 
regulation as a whole, and concluded from the sum of the provisions 
that the authorization to take this action for health and welfare pur- 
poses contemplated situations in which the health and moral welfare 
of troops were involved, as in the Ainsworth case, supra. Accord- 
ingly, this order was clearly in excess of authority, since, in the view of 
the trial court, there was not only a lack of the elements of health 
and moral welfare; there was no military matter at all. This was 
merely a civil controversy over a private business transaction in which 
one party happened to be in the Army, and the purpose of the order 
was to settle the controversy. 

The court of appeals, however, stated flatly that the only provision 
of the regulations applicable was that portion which defendant claimed 
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authorized his action. How that method of construction was adopted, 
in view of the language and apparent intent of the remainder of the 
regulation, and despite the general principle of construction that par- 
ticular provisions of an instrument being construed are not to be con- 
sidered as detached and isolated from other parts, BLAcK, ConstTRUC- 
TION AND INTERPRETATION OF Laws 166-169 (1896), is not clear. 
Cf. Miller v. United States, 294 U.S. 435 (1935). 

The regulation involved, {| 29 of AR No. 600-10, supra, deals 
in its entirety with “off limits,” and provides at the outset that certain 
commanders may declare establishments “off limits” to military per- 
sonnel to maintain discipline and safeguard the health and welfare of 
troops and may enforce the orders by posting military police at 
entrances. Subsequent provisions, however, prescribe a regular pro- 
cedure for the exercise of this authority, stating that the action will 
normally be taken pursuant to recommendations of Armed Forces 
Disciplinary Control Boards, but that in emergency cases commanders 
may take temporary action on their own. The Boards exist to aid 
in the reduction and repression of conditions inimical to the “morals 
and welfare” of service personnel, and base their recommendations 
upon investigations into matters relating to “improper discipline, 
prostitution, venereal disease, liquor violation, disorder, and other un- 
desirable conditions.” AR No. 600-10, { 29(c). The Boards are 
to give proprietors of places concerned warning before recommenda- 
tions are made. They also recommend lifting of restrictions when 


conditions are satisfactory, and serve as hearing bodies available to 
the public. 


By simply ignoring all this, without supplying any reasoning, and 
basing the decision squarely on the grant of power, the court not only 
followed a questionable procedure but also established a precedent, 
in this first-impression case involving servicemen’s commercial trans- 
actions, which is not wholly satisfactory. The principle that these 
private dealings can occasion official action with regard to the parties 
to the transaction is newly recognized herein, and is urged, in Brief 
for Respondent, pp. 7, 8, Jones v. Harper, 73 Sup. Ct. 19 (1952), as 
incidental to the quasi-paternal relationship existing between the 
Army and its personnel. Cf. United States v. Standard Oil Co., 
332 U.S. 301 (1947). That this relationship is not intended to have 
unlimited application is apparent, however, from AR No. 600-10, 
§ 9, 32 Cope Fep. Rees. § 513.1 (Cum. Supp. 1950), wherein the 
private indebtedness of Army personnel is declared to be normally a 
personal matter to be settled without assistance or intervention by 
the Army. The decision does not merely accept the protective interest 
concept, for which a strong argument might be made with respect to 
immature enlisted personnel, but extends it broadly by giving one 
controverted allegation of fraud, involving a car, a gravity of a kind 
with prostitution, liquor violation, etc., warranting similar exercise 
of the health and welfare power, although the latter are obviously re- 
lated to vigorous and efficient performance of military duties, pose 
medical problems for the services, and by their nature call for prompt 
and certain action. The strange result follows, also, that the notice 
(warning) and hearing body (board) provided in the regular pro- 
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cedure for operators of unsavory or illicit enterprises, need not be 
afforded in a case of alleged fraud; and quite different principles 
obtain with respect to the lifting of restrictions, one calling for a 
physical or moral cleaning, the other involving, in substance, an 
adjudication of rights of parties. 

Unqualified reliance on the Ainsworth decision does not answer 
questions implicit in this case, and may merely supplant their realistic 
appraisal. The strength of that decision was derived in part from 
its materially different facts, clearly within range of the regulations, 
and in which the order issued had a reasonable relation to its ostensible 
purpose. See discussion of the requirements of due process in Nebbia 
v. New York, 291 U.S. 505, 525 (1934) (on facts, action must not 
be unreasonable nor arbitrary; means selected must have substantial 
relation to objective); Berwind-White Coal-Mining Co. v. United 
States, 9 F.2d 429, 437 (E.D. Pa. 1925) (on facts, authority must 
not be exercised in unreasonable manner). For a current statement 
of the principle see Idaho Maryland Mines Corp. v. United States, 
104 F. Supp. 576, 583-585 (Ct. Cl. 1952). Moreover, as the Ains- 
worth opinion emphasizes, the action taken was in conformity with 
the regular procedure prescribed by regulation, a Board recommenda- 
tion having preceded the order. Nor did the Ainsworth case involve 
determinations of status, i.e., as a dishonest merchant, or of civil 
property rights, matters not deemed securely determined by unreview- 
able administrative action. See St. Joseph Stock Yards Co. v. United 
States, 298 U.S. 38, 52 (1936). A judgment can not be rendered 
even by the quasi-judicial Federal Trade Commission. Federal Trade 
Commission v. Klesner, 280 U.S. 19, 25 (1929). 

It is not contended that courts should inject themselves into the 
relationship that must exist between a military commander and his 
men. Sound reasons require that it not be disturbed unless there is 
some wrong in its existence. In re Grimley, 137 U.S. 147, 153 
(1890). And in matters involving purely internal administration 
within the executive branch the courts properly express forbearance. 
Decautur v. Paulding, 14 Pet. 497 (U.S. 1840). Since “off limits” 
orders are directed to troops and do not involve a physical invasion 
of property, any injury to persons affected is said, as in the Ains- 
worth case, supra, to be merely incidental. It is believed, however, 
that realism requires regard for the substance of things when these 
orders are employed in the area of a serviceman’s private transac- 
tions, especially in highly contentious fraud questions, and thus come 
in conflict with a civilian community’s legitimate economic enter- 
prises, rather than with nuisance activities. In view of this decision, 
it is not speculative to predict this question will arise again. When 
it does, the better approach for the court, it is believed, is not to 
quote the language of the Dakota Central Telephone case, supra, as 
standing for non-reviewability, but to do what that court did—take 
the case on its merits. M. H. K. 


Lapor LAw—SEcoNDARY BoycoTtTT—-LABoR MANAGEMENT RELA- 
tions Act.—Appellee, Deena Artware, Inc., had engaged a contrac- 
tor to erect new buildings next to its existing plant and warehouse. 
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The appellant, The United Brick and Clay Workers of America, her- 
inafter referred to as the Union, represented Deena’s employees. After 
the two parties failed to reach a collective bargaining agreement the 
Union began to picket Deena’s premises. The picket lines were ex- 
tended around the area where the new buildings were under con- 
struction. Employees of the contractor refused to cross the Union’s 
picket line. The Union contended that it was necessary to extend 
the picket line around the area of construction in order to cover all 
the entrances to the existing plant and warehouse. Picketing of the 
construction area was not continuous, but was in effect only when 
attempts were made to perform work there. Deena sued the Union, 
alleging in substance a secondary boycott in violation of § 303(a) (1) 
of the Labor Management Relations Act (LMRA), 61 Stat. 158 
(1947), 29 U.S.C. § 187 (Supp. 1952). The jury in the district 
court found a violation of the above section and damages were 
awarded to Deena. Held, affirmed; the evidence was sufficient to take 
the case to the jury on the issues of (1) whether the picketing was 
against Deena or the general contractor, and (2) the purpose of the 
picketing. United Brick and Clay Workers of America v. Deena 
—. Inc., 198 F.2d 637 (6th Cir.), cert. denied, 344 U.S. 897 
(1952). 

Section 303, involved herein, provides in part as follows: “(a) It 
shall be unlawful . . . for any labor organization to engage in, or to 
induce the employees of any employer to engage in, a strike or con- 
certed refusal in the course of their employment to . . . work on any 
goods . . . or to perform any services, where an object thereof is— 
(1) forcing or requiring any employer . . . to cease using . . . or 
otherwise dealing in the products of any other producer . . . or to 
cease doing business with any other person. ...” Subsection (b) 
of § 303 provides for a damage suit in the district court for a viola- 
tion of subsection (a). 

It should be noted that the language of § 303 is the same as that 
used in § 8(b) (4) of the National Labor Relations Act as amended 
by § 101 of the LMRA, supra, describing such conduct by a labor 
organization as an unfair labor practice. While the term “secondary 
boycott” does not appear in the language of those sections, both deal 
with the exercise of secondary pressure by a labor organization. This 
practice is generally referred to as a secondary boycott. 

The instant case illustrates the special problem which arises when 
a construction project is located at the premises of the primary em- 
ployer involved in the dispute. Such a situation makes more difficult 
the protection of innocent parties from injury due to secondary pres- 
sures while at the same time preserving the right of a union to engage 
in legitimate primary activity. 

Ordinarily, the plaintiff in a secondary boycott damage suit is a 
third party dealing with the primary employer. In the instant case, 
however, the court declared, over Union objections, that Deena was a 
proper party to the suit. The broad language of the LMRA giving 
a right of action to “Whoever shall be injured” should be construed 
to give the primary employer, as well as third parties, the right to 
sue for damages. Cf. Chattanooga Foundry and Pipe Works v. At- 
lanta, 203 U.S. 390 (1906). 
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A strict, literal interpretation of §§303(a) (1) and 8(b)(4) would 
seem to prohibit most picketing. Such a literal interpretation, how- 
ever, has been avoided by the courts and the National Labor Relations 
Board (NLRB). The right of a union to engage in primary picket- 
ing has been clearly recognized. In Ryan Construction Corp., 85 
N.L.R.B. 417 (1949), the NLRB stated that § 8(b)(4)(A) “was 
not intended by Congress . . . to curb primary picketing.” 

The “primary situs” approach is one method which has been used 
in determining whether picketing is primary or secondary. Under 
this approach picketing is not deemed to be in violation of § 8(b) (4) 
if it is confined to the site of the dispute. 

Geographical location of the union activity was emphasized by the 
NLRB in Pure Oil Co., 84 N.L.R.B. 315 (1949). Pure Oil Company 
used a dock jointly with Standard Oil Company of Ohio, with whom 
the union had a dispute. The union picketed the dock, refusing to 
permit Pure Oil to send its employees on the dock to handle its own 
oil. Picketing in that case was held not to be in violation of 
§ 8(b)(4)(A) since the injury to the secondary employer resulted 
from activity which was restricted to the primary site. 

The NLRB used the same approach in Ryan Construction Corp., 
supra. There Ryan, the secondary employer, was doing construction 
work within the primary employer’s manufacturing plant. Following 
a dispute between the primary employer and the union, the latter 
picketed the entire site, including a special entrance used exclusively 
by Ryan’s employees. The NLRB ruled that because the union activ- 
ity was confined to the primary site, the effect of breaking relations 
between Ryan and the primary employer did not amount to a violation 
of § 8(b) (4) (A). 

The primary situs approach to the secondary boycott problem was 
qualified by four decisions handed down by the Supreme Court in 
June 1951. Three of the cases involved construction projects where 
both union and non-union men were employed. In each case the union 
maintained picket lines to force the general contractor to break with a 
non-union sub-contractor. The NLRB had found a violation of 
§ 8(b) (4) (A) in all three cases. In upholding the decisions the Court 
stressed that it was sufficient if one of the objectives of the picketing 
was to force a disruption of the business relationship, and that it 
was not necessary that this be the only objective. Untted Brotherhood 
of Carpenters v. N.L.R.B., 431 U.S. 707 (1951); International 
Brotherhood of Electrical Workers v. N.L.R.B., 341 U.S. 694 
(1951); N.L.R.B. v. Denver Building and Construction Trades 
Council, 341 U.S. 675 (1951). 

In the fourth case, N.L.R.B. v. International Rice Milling Co., 
341 U.S. 665 (1951), the union picketed the entrance to the primary 
employer’s premises and refused to allow a customer to pass. The 
NLRB had found no violation of § 8(b)(4)(A), basing its finding 
largely on the primary situs rationale. The NLRB had indicated that 
the secondary effect of disrupting the primary employer’s relations 
with his customer should be allowed as long as the union activity was 
confined to the site of the dispute. The court upheld the decision, 
but reached its conclusion by different reasoning. The court said 
that the picketing did not violate the above section because it did not 
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amount to an inducement to the “concerted” activity by the employees 
of another employer which was required. The Court stated, “The 
limitation of the complaint to an incident in the geographically re- 
stricted area near the mill is significant, although not necessarily con- 
clusive.” The Court thus made it clear that geographical limitations 
of the union activity are not controlling. 

The task of determining whether the picketing of the construction 
area in the instant case was primary or secondary was more difficult 
because the construction project was at the premises of the primary 
employer. The court pointed out that the geographical location of the 
dispute was not controlling, but was only one element to be con- 
sidered. It said “If the picketing around the area of construction . . 
was by the Appellants and was for the purpose of forcing the general 
contractors to cease doing business with Deena, and accomplished that 
result, it was unlawful under § 303(a) (1) of the Act.” 

The instant case, together with the four decisions handed down by 
the Supreme Court in 1951, discussed supra, show a tendency to 
look beyond geographical location to determine the objective of the 
union activity. This attitude conforms to legislative intent. In enact- 
ing the secondary boycott section, Congress was attempting to pro- 
hibit picketing (or any other communication to secondary employees ) 
aimed at pressuring third parties to a labor dispute into breaking their 
business relationship with the primary employer. 

By recognizing geographical location as only one element in de- 
termining the existence of an illegal secondary boycott, the instant 
case has the effect of limiting union activity in a labor dispute. The 
decision represents a desirable qualification of the primary situs ap- 
proach to the secondary boycott problem. O 


PaTENTS—DovusBLE PATENTING—PROCESS AND Propuct.—Appel- 
lant’s claims relating to chemical compositions were rejected for 
double patenting in view of claims in his prior patent to a process 
of producing the compositions of the rejected claims. Claims to a 
second process were allowed. The prior patent issued on an appli- 
cation copending with, but filed earlier than, the application containing 
the rejected claims. An appeal was taken to the Patent Office Board 
of Appeals. Held, decision of the examiner reversed, on the grounds 
that the composition claims are in a different statutory class from 
the patented process claims, and there are at least two independent 
and patentably distinct methods of producing the compositions. Ex 
parte Goodwin, 94 U.S.P.Q. 392 (1952). 

The appealed claims were rejected by the examiner on the ground 
that composition claims are of broader scope than claims to a method 
of making the compositions, and hence should be in the first filed 
application or at least the first to issue to avoid extension of the mo- 
nopoly. Appellant contended that only the claims could be considered ; 
that breadth or scope of the claims was immaterial where they were 
directed to different statutory classes; and that, where alternative 
methods of production existed, the product was patentably distinct. 

The doctrine of double patenting was developed early to avoid ex- 
tension of the patent monopoly beyond the limit of the statutory grant. 
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Suffolk Co. v. Hayden, 3 Wall. 315 (U.S. 1865). Under this doc- 
trine the validity of separate patents to the same inventor depends 
on their covering separate and distinct inventions. Miller v. Eagle 
Mfg. Co., 151 U.S. 186 (1894). However, identity of disclosure is 
immaterial since, in determining whether double patenting is present, 
the scope of a patent is measured by the tenor and scope of its claims 
without regard to the description in its specification. McMillan v. 
Rees, 1 Fed. 722 (C.C.W.D. Pa. 1880). 

In general, situations requiring an analysis for the presence or 
absence of double patenting may be classified into three rather well 
defined categories. The first of these categories is composed of those 
situations where generic claims are presented separately from claims 
to a species falling within the scope of the broad generic claims. 
Miller v. Eagle, supra; Ex parte Frey, 90 U.S.P.Q. 383 (1946). The 
second category is composed of situations where claims to a combina- 
tion of elements are presented separately from claims to a single 
element or sub-combination of elements found within the larger or 
principal combination. Special Equipment Co. v. Coe, 324 U.S. 370 
(1945). Each of these categories involves claims which differ in 
breadth or scope, and, in the first category at least, a tendency to 
require the broadest claims to be in the first patent to issue or in the 
first application to be filed has been recognized. See Ex parte Frey, 
supra. But cf. Vapor Car Heating Co. v. Gold Car Heating & Light- 
ing Co., 296 Fed. 188 (S.D.N.Y. 1920), aff'd, 16 F.2d 194; cert. 
denied, 268 U.S. 705 (1925). 

The third category, within which the principal case falls, consists 
of situations where the applications in question are a result of a com- 
mon area of activity on the inventor’s part, but the claims are directed 
to different statutory classes, e.g., a product is claimed in one applica- 
tion and a method or apparatus for its production is claimed in a 
second. While compositions of matter and articles of manufacture 
are established as distinct classes by statute, Rev. Stat. § 4886 (1875) 
[re-enacted without substantial change in Patent Act of 1952, 35 
U.S.C. § 101 (1952)] they are often considered together, as here, 
under the broader term “product.” 

This third category, unlike the other two, does not involve a com- 
parison of claim breadth or scope. In re Coleman and Wolf, 38 
C.C.P.A. (Patents) 1156, 189 F.2d 976, 90 U.S.P.Q. 100 (1951). 
In that case the court held the patented method claims and the re- 
jected product claims could be practiced without infringing each 
other, and therefore double patenting was not applicable. This test 
is akin to one of the ordinary patentability tests which involves de- 
termining whether the prior art, if later rather than earlier, would 
infringe. 

The criterion of alternative methods of production adopted in the 
present case involves the same principle as the infringement test and 
has frequently been used by courts in arriving at decisions in accord 
with the principal case. In the McMillan v. Reese case, supra, the 
earlier patented apparatus was found not to be the only one by 
which the later method could be carried out. Where it is shown 
that a number of processes exist for producing a claimed product, 
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it seems immaterial whether the product claims issue first, Aurora 
Mantle & Lamp Co. v. Kauffmann, 243 Fed. 911 (7th Cir. 1917), 
or whether claims to one or more of the processes issue first. General 
Electric Co. v. Mallory & Co., 298 Fed. 579 (2d Cir. 1924). In like 
manner the Court of Customs and Patent Appeals has held that 
double patenting is not present when the product can be fabricated 
by processes other than the one covered by the issue process patent. 
In re Cady, 22 C.C.P.A. (Patents) 1190, 77 F.2d 106, 25 U.S.P.Q. 
345 (1935). 

Conversely, in the General Electric v. Mallory case, supra, it was 
strongly intimated that lacking such alternative methods double 
patenting would have existed. However, even in the absence of al- 
ternative methods it has been held that double patenting did not exist 
between an apparatus and a process patent, because it was just as 
likely that a second apparatus would be invented in the future as it 
was that the patented one would be invented in the past. Century 
Electric Co. v. Westinghouse Electric & Mfg. Co., 191 Fed. 350 
(8th Cir. 1911). Contra: Saranac Automatic Mach. Corp. v. Wire- 
bound Patents Co., 282 U.S. 704 (1901) (by implication). How- 
ever, where claims directed to one class are framed in terms of claims 
directed to a second class, ¢.g., an article is claimed in terms of the 
method by which it is produced and the claims are presented sepa- 
rately, it is customary to find double patenting. Mosler Safe & Lock 
Co. v. Mosler, 127 U.S. 354 (1888); In re Freeman, 35 C.C.P.A. 
(Patents) 920, 166 F.2d 178, 76 U.S.P.Q. 585 (1948). 

In the Coleman and Wolf case, supra, the court pointed out that 
the questions of division and of double patenting, particularly in the 
different statutory class type of case, are intermeshing doctrines so 
inextricably interwoven that one can not properly be considered with- 
out regard to the other. The court further pointed out that if division 
is proper then double patenting does not exist. 

The statutory language was construed in the early cases as mean- 
ing that each of the recited classes defined a separate field of inven- 
tion; that a single patent grant was not intended to extend beyond a 
single invention; and hence claims directed to different statutory 
classes should not be joined in a single patent. Providence Rubber 
Co. v. Goodyear, 9 Wall. 788, 796 (U.S. 1869); Ex parte Blythe, 
1885 C.D. 82. The doctrine of division developed from this interpre- 
tation of the patent statutes. MANUAL oF PATENT EXAMINING PRo- 
cepuRE § 802 (U.S. Pat. Off. 1949). However, the Supreme Court, 
in Steinmetz v. Allen, 192 U. S. 543 (1904), decided that the patent 
statutes did not expressly prohibit the claiming of more than one 
invention in a single patent. Lacking any such express prohibition 
in the statutes, continuation of the doctrine of division must be con- 
sidered as essentially a matter of necessity or convenience in admin- 
istrative procedure. 

Prior to the Steinmetz case the rules of practice of the Patent Office 
on the subject of division made it mandatory that claims directed 
to different statutory classes be presented in separate and independent 
patents, unless such claims related to a process and product and either 
the product was completely new, or the process could yield only the 
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product which in turn could be produced in no other manner. Ex 
parte Blythe, supra. Then followed the Mullen doctrine which con- 
sidered division to be (1) prohibited where claims differed in terms 
but not in inventive substance, (2) optional where distinct inventions 
were claimed but the inventions were dependent on one another and 
mutually contributed to a single result, and (3) mandatory where 
absolutely independent inventions were being claimed. Ex parte 
Mullen and Mullen, 1890 C.D. 9. Under this doctrine apparatus and 
process claims, even though they were felt to relate to distinct inven- 
tions, were held properly joined in one application since they were 
so connected in purpose and operation that examination would be con- 
fined to a single division. Ex parte Lord, 1890 C.D. 16. The reason- 
ing of the Lord case, as clarified by the Steinmetz decision, has pre- 
vailed through the years, and today many questions of division are 
decided on the basis of the Patent Office classification and the fields 
of search involved in examining an application. MANUAL, op. cit. 
supra, § 808.02. In the present case applicant contended that division 
between his patented method and rejected composition claims was at 
least optional if not mandatory. 

Where, as happens occasionally, the Patent Office requires division 
and, such requirement being complied with, subsequently rejects on 
double patenting, the reviewing tribunals have been somewhat re- 
luctant to affirm. In re Cady, supra; Ex parte Sturm, 49 U.S.P.Q. 
149 (1940). Likewise the courts, in subsequent inter parte proceed- 
ings, have taken notice of such circumstances. Aurora Mantle & 
Lamp Co. v. Kauffmann, supra; General Electric Co. v. Mallory & 
Co., supra. The rather clear inequity of the situation has disturbed 
the courts, In the instant case applicant was unable to invoke any 
such equity due to his voluntary division, and his burden of proof 
was made even heavier by the fact that his rejected claims were 
later filed. 

The Patent Act of 1952 for the first time accords positive statutory 
recognition to the doctrine of division (called “restriction” in the 
Act). 35 U.S.C. § 121 (1952). This section also provides important 
protection to the inventor who relies on the Patent Office to determine 
whether restriction is necessary in a given situation. The House re- 
port indicates merely that, where a separate application is filed as the 
result of a requirement for restriction and the applications are co- 
pending, neither of the patents resulting therefrom can be held in- 
valid over the other. H.R. Rep. No. 1923, 82d Cong., 2d Sess. 20 
(1952). Thus, where division has been required and acquiesced in, 
double patenting is at least forbidden as a defense of invalidity, pro- 
viding of course the applications were copending. However, it appears 
to have been the understanding of those studying the bill prior to its 
enactment that this rule is equally as applicable in the Patent Office 
as it is in the courts. Hearings Before Subcommittee No. 3 of the 
Committee on the Judiciary on H.R. 3760, 82d Cong., 1st Sess. 45 
(1951). While this is of little or no aid to the party who voluntarily 
divides, i.e., before the applications are filed, it at least provides 
a protected alternative to such practice. In cases such as the present, 
where a hiatus in filing occurs, benefits of the new legislation could 
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be secured through the medium of a continuation application embrac- 
ing the one filed earlier. 

It is submitted that the present decision is based on sound prece- 
dent and principle. However, the new Patent Act appears to provide 
an effective means of avoiding, in the future, situations such as gave 
rise to the present appeal. 


TAXATION—CaPIiTAL Loss or Orpinary Loss—DeEpDuCcTIBILITY OF 
STOCKHOLDERS’ PAYMENTS OF LIQUIDATED CorPoRATION’s LraBIL- 
1Ty.—Petitioners were shareholders of a corporation which began a 
series of distributions in complete liquidation in 1937 and made 
further distributions in the years 1938 and 1939, with the final distri- 
bution in complete liquidation in 1940. The distributions of liquidat- 
ing dividends were reported by the shareholder-transferees in their 
tax returns for each year involved as capital gains. In 1939 litiga- 
tion was instituted against the corporation, with a judgment against 
the corporation becoming final in 1944. Each of the shareholder- 
transferees was required to, and did, pay the judgment, deducting 
the payment as an ordinary business loss for that year under 
§ 23(e)(2) of the Internal Revenue Code. The Commissioner con- 
sidered the loss a capital loss within the meaning of § 117(a) and (b) 
of the Internal Revenue Code. The Tax Court held for the taxpayers, 
Frederick R. Bauer, 13 T.C. 876 (1951), but the second circuit re- 
versed, treating the loss as “capital.” Commissioner v. Bauer, 193 
F.2d 299 (1952). Held, affirmed; shareholder-transferees, required 
to make payments in satisfaction of a dissolved corporation’s unpaid 
debts, shall report the loss therefrom as a capital loss and not as an 
ordinary loss, in the year in which it was incurred; Justices Jackson, 
Douglas, and Frankfurter dissented. Arrowsmith v. Commissioner, 
73 Sup. Ct. 71 (1952). 

Once again the Commissioner’s perseverence has been rewarded. 
As between the ordinary loss and the capital loss, the revenue-raising 
approach favors the latter. But is the loss, in such a factual situation, 
one “from the sale or exchange of a capital asset” as the words are 
used in §§ 23(g)(1) and 117(b) of the Internal Revenue Code? Here 
the loss clearly arose as a result of the liquidation since that produced 
the transferee liability. There was also at one time an exchange of a 
capital asset (the shares of stock). 

Prior to 1932 the Board of Tax Appeals held such shareholder- 
transferee payments to be reductions of the liquidating dividends and 
allowed the taxpayer to reopen his tax returns to adjust the original 
transaction. See, e.g., O.B. Barker, 3 B.T.A. 1180 (1926). How- 
ever, in 1932 the Supreme Court held income received “under a claim 
of right and without restriction as to its disposition,” taxable in the 
year of receipt, even though the taxpayer might later be adjudged 
liable for repayment. North American Oil v. Burnet, 286 U.S. 417 
(1932). The Court added that if the taxpayer had to refund the 
money, then the deduction for that refund would have to be taken in 
the year made, and not in the year of original receipt. Since the 
North American Oil case the courts have not allowed the taxpayer 
to reopen the earlier tax returns in order to reduce the original capital 
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gain. Roberta Pittman, 14 T.C. 449 (1950). The Tax Court, fol- 
lowing the “claim of right” doctrine and the annual accounting con- 
cept, has consistently held that where the taxpayer assumes the liabil- 
ity to pay the corporation deficiencies he may take ordinary loss treat- 
ment in the subsequent year when payment is made. Stanley Switlik, 
13 T.C. 121 (1949), aff'd sub nom. Commissioner v. Switlik, 184 
F.2d 299 (3d Cir. 1950) ; Roberta Pittman, supra; Seth M. Milliken, 
15 T.C. 243 (1950), rev'd 196 F.2d 135 (2d Cir. 1952) ; Frederick 
R. Bauer, supra; Tatum Wofford, P-H 1951 TC Mem. Dec. 
{| 51,230; Frederick M. Paist, P-H 1951 TC Mem. Dec. § 51,299; 
Lamar D. Fain, P-H 1952 TC Mem. Dec. § 52,004. 

In the Switlik case, supra, the taxpayer-shareholders of a corpora- 
tion liquidated in 1941 were required as transferees to pay, in 1944, 
federal tax deficiencies asserted against the corporation for 1940 and 
1941. The Tax Court held that the payment was deductible as an 
ordinary loss rather than, as the Commissioner argued, a capital loss, 
since no “sale or exchange” had occurred in 1944. Disney, J., in a 
strong dissent argued that there was a sufficient causal connection 
between the capital gain in 1941 and the payment of the deficiency in 
1944 to make the loss a capital loss. He felt that the loss in 1944 
represented “merely diminution in the capital gain received on dis- 
tribution.” The third circuit, however, affirmed the Tax Court and 
applied the “single year” rule to exclude from consideration the man- 
ner in which the income was originally received. Commissioner v. 
Switlik, supra. 

Following the Switlik decision the Tax Court upheld the ordinary 
loss deductions in the Bauer case, supra. However, upon appeal the 
second circuit expressly disagreed with the decision in the Switlik 
case and reversed on the same grounds expressed therein by Judge 
Disney’s dissent, i.e., that the payments made by the transferees were 
directly related to and would not have existed except for the earlier 
capital distributions made by the corporation; thus they were linked 
together. Commissioner v. Bauer, supra. 

Under the Switlik reasoning the Tax Court and the third circuit 
had interpreted § 117(a) and (b) of the Internal Revenue Code 
strictly, considering payment by the transferee an ordinary loss unless 
it fell specifically within the statutory language of a “loss from the 
sale or exchange of a capital asset.” 

“Sale or exchange,” one ingredient of § 117(b), is not defined in 
the Code. The Code does define “capital losses” as those resulting 
“from sales or exchanges of capital assets.” Int. Rev. Cope 
§ 23(g). The second circuit read this to mean not only sales or ex- 
changes but also transactions “arising out of a sale or exchange.” 
Commissioner v. Bauer, supra. The court also accepted the concept 
of a single unit of taxation and therefore recognized that the liquida- 
tion dividend and the repayment existed in two separate years and 
were two taxable events. The court then tied the distribution and 
payment together for the purpose of holding the payment a capital 
loss “arising out of” the liquidating dividend. Thus the second circuit 
gave a broad interpretation to the ambiguous term “sale or exchange” 
within § 117(b) of the Internal Revenue Code. 
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The Supreme Court, averse to review tax cases, formulated the 
rule of the instant case with little explanation in affirming the second 
circuit. The Court did not interpret §§ 117, 115 nor 23 of the In- 
ternal Revenue Code but merely concluded that the losses fell 
“squarely within the definition of ‘capital losses,” and that the tax 
concept of “single year periods” was not breached by looking to a 
prior year in order to classify the nature of the 1944 loss. In one 
of the two dissenting opinions, Mr. Justice Jackson, with whom 
Mr. Justice Frankfurter concurred, criticized the majority for over- 
simplifying the interpretation of the Code and the choice of a capital 
loss; he would place more reliance upon the many Tax Court de- 
cisions in similar factual situations, stating that the “Tax Court 
is a more competent and steady influence toward a systematic body 
of tax law than our sporadic omnipotence in a field beset with in- 
visible boomerangs.” Arrowsmith v. Commissioner, at 75. 

In U.S. v. Lewis, 340 U.S. 590 (1951), the Supreme Court held 
that a taxpayer who had received an employee bonus and reported this 
as income in his return for that year, and in a later year was required 
to repay the bonus, could not go back to the earlier return and recom- 
pute his tax, but had to deduct the loss in the year repayment was 
made. Mr. Justice Douglas dissented, stating that the integrity of 
the taxable year would not be violated if the taxpayer were allowed 
to reopen his earlier tax return and amend. His dissent in the instant 
case is based on the Lewis decision. He reasoned that since the Court 
had established the principle that each taxable year is a separate unit 
for tax accounting, the Court should require observance of this rule 
and force each year to stand on its own footing, regardless of who 
would gain or lose. For reasons expressed in his dissent in the Lewis 
case his preferred solution would be to allow a reopening of prior 
returns to adjust. 

The examination of the earlier transaction does not necessitate the 
reopening or recomputation of the tax return; it merely establishes 
the nature of the subsequent payment. This does not violate the intent 
of the rule and it undoubtedly achieves a more logical and equitable 
result. 

Neither the decision in the instant case nor the Switlik decision, 
supra, offers desirable treatment of these payments. Ordinarily losses 
are deductible from all of the taxpayer’s taxable income in the year 
the loss is incurred. INT. Rev. Cope § 23(e). Capital losses are de- 
ductible from capital gains and ordinary income up to $1,000, Int. 
Rev. Cope § 117(d)(2), and may be carried forward for five years 
to be deducted against gains and $1,000. Int. Rev. Cope § 117(e) (1). 
For obvious reasons taxpayers generally prefer to have an ordinary 
loss rather than a capital loss, and the Switlik decision would afford 
this benefit to the taxpayer. The cases in similar factual situations 
disclose that the capital loss treatment is generally of little value to 
the taxpayer since the transferee’s repayments are usually made in a 
year subsequent to the liquidation distribution when he does not have 
substantial capital gains to offset. The Switlik decision resulted in a 
windfall to the taxpayer. The decision in the principal case results in 
the possibility of a wasted deduction for many taxpayers. 
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It appears that an amendment to the Code, allowing the taxpayer 
and the government to consider this type of transaction what it is 
in fact—a reduction of the liquidating dividend—is the solution. Re- 
adjustment of the earlier tax return, allowed by the courts prior to 
the North American Oil case, supra, would be an equitable way for 
the government to treat these “claim of right” transferee transactions. 
Such an amendment would necessitate some modification of the stat- 
ute of limitations on tax refunds. All the cases involving payments 
by shareholder-transferees in satisfaction of corporate liabilities have 
been payments of federal tax deficiencies, except for the instant case. 
An exception of shareholder-transferee payments from the general 
rule against reopening prior returns would correct the inequity of 
the result of both types of case. By adopting such a method, the 
shareholder-transferee could reduce the liquidating dividend he re- 
ceives in the earlier year, and neither the government nor the tax- 
payer would be unjustly penalized. T. B. W. 


BOOK REVIEW 


THE WASHINGTON Lawyer. By Charles A. Horsky. Boston: Little, 
Brown & Company, 1952. Pp. viii, 179. $3.75. 


Among the stated purposes of this book is that of transmitting to 


the law student a general picture of the problems of a lawyer practic- 
ing in the field of law peculiar to the national government. At the 
outset it should be noted that this review is written by one such 
student seeking to determine the opportunities offered by Washington 
law practice. 

The broad outline of the book is broken down into three obvious 
fields of the legislative, judicial, and administrative duties of the 
Washington lawyer. The author limits the scope of the book by ex- 
cluding from his definition of a Washington lawyer those who handle 
the private legal problems of the residents of the District of Columbia. 
He defines the Washington lawyer as one whose practice consists 
principally of advising his clients concerning the many problems cre- 
ated by the impact of the federal government on the everyday conduct 
of affairs. The principal function of this lawyer is stated to be that 
of an interpreter between his client and the government, clarifying 
the controversies and problems between the two. From this broad 
outline the author discusses the practices of the lawyer in representing 
his client before the various governmental bodies, mentioning first 
what he calls judicial bodies, such as the Court of Claims and the 
Court of Customs and Patent Appeals. In analyzing the activities in 
the legislative field he admits that there is a definite place for the 
lawyer in solving the various problems peculiar to the drafting of 
legislation to be presented to the Congress and in representing special 
interests in an advisory capacity before the Congress. The administra- 
tive phase of the book is developed beyond the field of advocacy be- 
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fore the administrative bodies to include the requirements of expertise 
and its demands on the lawyer. It is also pointed out that the lawyer 
must be able to anticipate and analyze the trends of the various ad- 
ministrative agencies. The final phase of the book is devoted to some 
general observations concerning the practice of the Washington 
lawyer. While the book is of necessity limited in scope, at the same 
time the author, by use of examples from his broad experience, ap- 
pears to have achieved a sense of reality all too often lacking in 
similar works. 

Of particular interest to the reviewer was the handling of the 
problem of the “influence-peddler” in its relationship to the lawyer. 
The author admitted that perhaps some Washington lawyers could 
be included in such a category and proceeded to discuss the current 
status of corrective legislation regulating the government lawyer after 
his severance from federal employment. He suggested that the in- 
tegration of Washington lawyers into a bar was rendered impossible 
by the very nature of the wide-spread geographic locations of their 
activities. It appears that the author profitably could have discussed 
the application of the recent lobbying legislation and its effect on the 
Washington lawyer as a possible indication of the path for Congress 
to follow in the future. It is submitted that an alternative plan for 
reducing lawyer participation in the influence-peddling field is to 
enact legislative standards to control those who would practice before 
the administrative and legislative bodies. Such legislation could per- 
haps take the form of an amendment to the Administrative Procedure 
Act. Indeed, at the present time many of the administrative agencies, 
evidently recognizing the need for such control over those who practice 
before them, have required adherence to definite standards of practice. 
While it is true, as pointed out by Mr. Horsky, that the Washington 
lawyer may be operating in all sections of the country, the legislation 
suggested would at least supply a starting point for an integrated 
body (an administrative bar) which could effectively proceed to solve 
the problems of influence in Washington. This comment is intended 
not as a criticism of the book but only to emphasize a most important 
matter facing the prospective Washington lawyer—the conflict be- 
tween legal morality and theory, and the actual practice. 

In conclusion, the book, from the viewpoint of the infant in the 
morass of law, is considered well worth while as a tool for career 
guidance of the new lawyer, a field in which there is little or no formal 
law school education. Anyone considering practicing as a Washing- 
ton lawyer will find in the book many interesting and informative 
points covered by a man well qualified in this field. 


W. R. St. GEorcE. 





